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LETTER OF TRANSMITTAL 


JANUARY 10, 1954. 
Hon. H, ALEXANDER SmIra, 
Chairman, Committee on Labor and Public Welfare, 
Washington, D. C. 

Dear Mr. CHaArrRMAN: In accordance with the mandate of Senate 
Resolution 225, as amended by Senate Resolution 270 (83d Cong., 
2d sess.), I have the honor to submit an interim report of the Su 
committee on Welfare and Pension Funds. 

The report represents a survey of about 6 months’ duration relati 
to the establishment and administration of collectively bargained 
welfare and pension funds and covers as broad an area as our limited 
resources of time, funds, and personnel permitted. 

It is hoped that our findings will be of some assistance to the 
committee and to the Congress in deciding whether further remedial 
legislation is desirable and necessary in the public interest. 

Sincerely yours, 
Irvine M. Ivzs, 
Chairman, Subcommittee on Welfare and Pension Funds. 


Ill 
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WELFARE AND PENSION PLAN INVESTIGATION 
oniuatialliaes —Ordered to be printed 


Mr. Ives, from the Committee on Labor and Public Welfare, 
submitted the following 


REPORT 


[Pursuant to 8. Res. 225] 
I. INTRODUCTION 


A. BACKGROUND AND AUTHORITY OF THE SUBCOMMITTEE 


On January 11, 1954, the President sent to the Congress his legis- 
lative recommendations on labor-management relations. Included in 
the Presidential message was the following statement: 

The act (Labor Management Relations Act, 1947) presently prohibits an em- 
ployer from making permet to a union to assist in the financing of union welfare 
funds unless the fund meets certain standards. These standards are not adequate 
to protect and conserve these funds that are held in trust for the welfare of indi- 
vidual union members. It is my recommendation that Congress initiate a thor- 
ough study of welfare and pension funds covered by collective bargaining agree- 
ments, with a view of enacting such legislation as will protect and conserve these 
funds for the millions of working men and women who are the beneficiaries. 


Subsequently the chairman of the Senate Committee on Labor and 
Public Welfare (Mr. Smith of New Jersey) introduced Senate Resolu- 
tion 225, which reads in part as follows: 

Resolved, That the Committee on Labor and Public Welfare, or any duly author- 
ized subcommittee thereof, is authorized and directed to make a full and complete 
study and investigation with respect to the establishment and operation of em- 
ployee welfare and pension funds under collective bargaining agreements, for the 


purpose of ascertaining whether legislation is necessary for the conservation of 
such funds and the protection of the interests of the beneficiaries thereof. 


The resolution was unanimously reported by the Committee on 
Labor and Public Welfare on April. 1, 1954. On April 28, the Senate 
agreed to Senate Resolution 225, with the authority so granted to 
expire on January 31, 1955. 

he chairman of the Committee on Labor and Public Welfare 
appointed the following as members of a subcommittee to conduct 
the study: 


1 
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Senator Irving M. Ives, chairman 
Senator William A. Purtell 
Senator Barry Goldwater 
Senator James E. Murray 
Senator Matthew M. Neely 
Subsequently, the chairman of the Subcommittee on Welfare and 
Pension Funds (Mr. Ives of New York) introduced Senate Resolution 
270, which amended Senate Resolution 225 by broadening the investi- 
gation to include ‘“‘plans and funds subject to collective bargaining.” 
The subcommittee has operated under the authority of Senate 
Resolution 225, as amended, and the Legislative Reorganization Act 
of 1946 (Public Law 601, 79th Cong. 2d sess.). Section 134 (a) of 
Public Law 601 empowers the subcommittee to hold hearings, to 
issue subpenas requiring the attendance of witnesses and the produc- 
tion of documentary evidence, and to make investigations into any 
matter within its jurisdiction. 


B. SUBCOMMITTEE OBJECTIVES 


The basic responsibility of the subcommittee is to recommend to 
the Congress remedial legislation designed to conserve the funds and 
to protect more fully the interests of the beneficiaries of employee 
welfare and pension plans. The subcommittee felt that this objective 
could only be attained after a thorough, impartial, and objective 
investigation into the establishment and operation of such plans. 
Employee benefit plans fall into two primary classifications: (1) pension 
plans and (2) welfare plans providing partial protection against the 
risks of death and disability (including wage loss). For this reason 
the subcommittee had to make a determination as to the type of plan 
to which it would devote the major share of its preliminary investi- 

ation. Studies which had been conducted by various State and 

ederal agencies indicated rather conclusively that the incidence of 
abuse was greater in the administration of welfare as distinguished 
from pension plans. Accordingly, the subcommittee decided to devote 
the major part of its time to a study of welfare plans, following which 
it was hoped and expected that an equally intensive investigation 
would later be made into the establishment and operation of employee 
pension trusts which represent a sizable but separate phase of the 
private employee benefit program. 

It became apparent at the outset that very little, if any, valid 
information was available concerning the actual operation and 
administration of welfare plans. The subcommittee found, for 
instance, that several Federal agencies had certain statutory responsi- 
bilities concerning various aspects of these plans, but no single agency 
had complete responsibility for collecting and analyzing current 
statistical data or reporting on current developments. Because such 
information was a necessary prerequisite to an intelligent consideration 
of corrective legislation, the subcommittee decided that its investiga- 
tion should have a threefold purpose: 

(1) To trace the development and present status of employee 
welfare and pension plans; 
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(2) To ascertain the nature, extent, and incidence of abuse and 
improper practices in the administration of the plans; and 
(3) To ascertain the scope and effectiveness of existing public 
and private regulatory controls over the operation of such plans. 
It is the subcommittee’s purpose to make these preliminary findings 
of fact and, if corrective legislation is deemed necessary, to use that 
information as the basis for recommending corrective standards. 


II. DEVELOPMENT AND PRESENT Stratus OF WELFARE AND PENSION 
PLANS 


Employee welfare and pension plans have developed to the point 
where they now constitute a significant and important factor in our 
national economy. The problem is complex by its very nature and 
has been further complicated by the phenomenal growth of employee 
benefit plans during the past 10 years. Consequently, it is felt that 
an understanding of the present problems faced by labor and manage- 
ment in the administration of this program can be gained only by 
placing its evolution in proper perspective. 

Today, welfare and pension plans are part and parcel of the entire 
fabric of wages and working conditions in an employee’s “contract 
of employment.” While many of these plans have been and are 
initiated and sponsored unilaterally by management, they are subject 
to collective bargaining where employees are represented by a bargain- 
ng agent. In order to place them in their proper perspective, the 
subcommittee has studied their historical development and _ their 
characteristics. 

A. EVOLUTION AND DEVELOPMENT 


During the early part of the 19th century some unions were paying 
weekly unemployment benefits to their members. Such a program 
was established in 1831 by the printers’ union in New York. During 
the latter part of the 19th century, various unions throughout the 
country established benefit programs for their members in an effort 
to safeguard the economic interests of workers confronted with such 
problems as unemployment, disability, old age, and death. These 
efforts to provide some sort of security for the worker often took the 
form of employee mutual benefit associations, which usually provided 
only sickness and death benefits. Management also took an interest 
in the problem at this time, for in 1870 the first known profit-sharing 

lan was established by Brewster & Co., carriage builders in New 
ork City. This was followed in 1875 by the establishment of the 
first industrial pension plan by the American Railway Express Co. 

The first group life insurance plans for workers were established dur- 
ing the period 1910-12 and these were followed during the period 1916- 
22 by unemployment and guaranteed employment plans. Group sick- 
ness and accident insurance dates back to 1914 but its growth was rela- 
tively slow for many years. However, in 1942 Rhode Island enacted 
a compulsory temporary disability benefit law providing for insurance 
through a State fund. California followed in 1946, New Jersey in 
1949, and New York in 1950. The latter three laws encouraged the 
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development of those privately insured or self-insured plans which 
satisfied the statutory requirement. 

The tremendous growth in group health protection dates from the 
beginning of the first Blue Cross plan in 1932 although there were some 
health plans in the Pacific Northwest prior to 1900 for employees in 
the mining, railroad, and lumber industries. On the other hand, Blue 
Shield plans covering the costs of surgical care are relatively new. Al- 
though the first Blue Shield type plan was established in 1939, the or- 
ganization known as Blue Shield Plans for Medical Care was not organ- 
ized until 1946. At about the same time insurance companies started 
to write group medical-expense insurance providing for reimbursement 
of charges for physicians’ services in the home, office, plant, and hos- 
pital. More recently insurance companies have begun to write major 
medical-expense (catastrophic) coverage. 

With the cooperation of the American Life Convention, the Life 
Insurance Association of America, and other industry groups, the sub- 
committee obtained replies to questionnaires on all union welfare plans 
and funds purchasing all or part of their benefits from commercial 
insurance companies.’ Much of the data in these questionnaires has 
been summarized elsewhere in this report but the following table pro- 
vides some information concerning the unions most frequently in- 
volved and the size of their sales fund premium commitments 
during the policy year 1952-53. 


TaBLE I.—IJnsurance policies, by union, policy year 1952-538 


Billed premium 


International union Number of 
policies As percent 
Dollars of total 

i  ioamet 1,596 | 127,475,757 100. 0 
enone POGIOGNINL OC LOUIE on oan concen ecnew lens 1,070 77, 639, 130 60.9 
ND 6 5 L.A db alrnl Lenk Sob bidnn cdinded 4a dakldealed (237)| (24, 275, 221) (19. 0) 
ongress of Industrial Organizations._.........-........--.-- 292 33, 708, 214 26.4 
Demaments temeeee. eo. cl to ded ddcl. 118 7, 528, 259 5.9 
INITIO TU dS wieimeenemrerenainarers 50 7, 233, 261 5.7 
sisi ceicenreticiaaa sak teeaiidetiness sqaathdiemina 66 1, 366, 893 1.1 


B. SIZE AND SCOPE OF GROUP EMPLOYEE BENEFIT PLANS 


Private benefit plans to meet the economic hazards arising out of 
death, old age, and sickness are more extensive in the United States 
than in any other country in the world. Originally, the protection 
was purchased by individuals but within recent years there has been 
an extensive development of group protection. Employer and union 
plans were part of the development of group protection, and collect- 
ively bargained plans were but a further evolution of the growing 
emphasis on such plans. Approximately two-thirds of the sickness 
and accident and 80 percent of voluntary health insurance coverage is 
obtained through group enrollment and most of the group enrollment 
is connected with the employment of the individual. 





1 Most welfare plans and funds are insured S, i. e., the fund trustees buy policies from one or more 
insurance companies. The insurance com ies then provide the benefits. Many funds, however, buy 
policies from hospital (or medical) service corporations such as Blue Cross agencies. Finally, a small but 
increasing number of international and local union funds “‘self-insure’”’ (or self-administer) their welfare 
benefits. It is to be regretted that the subcommittee was not able to secure information on the self-insured 
funds and those providing benefits through nonprofit medical service corporations. 
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No exact information is available concerning the total employee 
coverage under benefit plans which are collectively bargained. The 
best available information indicates, however, that as of mid-1954 at 
least 11,290,000 workers were covered by collectively bargained wel- 
fare and pension plans. This represents an increase of more than 47 
Poe in the worker coverage under collectively bargained group- 

enefit plans since mid-1950. 

Over 98 percent of the 11,290,000 workers are now covered for wage 
losses resulting from sickness or accident, as well as medical care and 
death benefits. 

About 64 percent of the 11,290,000 workers covered also enjoy retire- 
ment benefits. 

Most of these collectively bargained plans are financed by the em- 
ployers who completely underwrite over 62 percent of the welfare 

lans and almost 85 percent of the pension plans. The following table 
Ulustrates employee coverage and methods of financing welfare and 
pension plans under collective bargaining during the period 1950-54. 


TABLE 2.—Coverage of health, insurance, and pension plans under collective 
bargaining, 1950-54 
































COVERAGE 
Mid-1950 Mid-1954 
Type of plan I eS 
Employees | Percent | Employees | Percent 
DO DEB ceet = orenreberheotessuecnéraenmicse, | 7, 652, 000 100.0 11, 292, 000 100. 0 
Health, insurance, and pension...................- 4, 509, 000 60. 1 6, 914, 000 61, 2 
FIMAIGE, HUITOMOD CUIG oo nk cbcccpacedqacecepereses 2, 529, 000 33.1 4, 176, 000 37.0 
Pease eeby isis ite On 524, 6.8 202, 000 | 1.8 
i 
METHOD OF FINANCING 

eats etads SBRRAtt ) oc ccecnn ocssn cvicvapiuiiddainediad 7, 128, 000 100. 0 11, 091, 000 100. 0 
I sb dithik in dentcdvcdbatiesnctinchas 3, 890, 000 54.6 6, 887, 000 62.1 
CS 20k. os ea derkdenndeb abl Antinsine nth dea 2, 600, 000 36. 5 4, 203, 000 37.9 
DO IEEE os cg be diwetecspdonteenpedagdbbtamnne’ 638, 000 DPE. Pibscbinaitineddeetce 

i iintd dlidtaticcwmnbssunenvatcdheadimmenticaiemen 5, 123, 000 100. 0 7, 116. 000 100. 0 
i Oo eee neee ead 3, 828, 000 74.0 6, 029, 000 84.7 
mR EK, 2 Shs och eel hip cuadese diode ss 993, 000 19.4 1, 087, 000 15.3 
Ds Sain 154045 04> dotbacheesasdareamnmadtadt 302, 000 Mi thcbdahbtintinetbaalinaee 


1 Excludes sick leave and workmen’s compensation. 
Source: Bureau of Labor Statistics, U.S. Department of Labor. Survey ofall national and international 


unions (AFL, CIO, and independents) and single-firm unions with 1,000 or more members, Excludes 
unions of railroad and Government employees, 


C, COLLECTIVE BARGAINING AND OTHER FACTORS AS MOTIVATION FOR 
RECENT GROWTH OF EMPLOYEE BENEFIT PLANS 


There is evidence that some collectively bargained benefit plans 
existed prior to 1930. In 1923, for instance, the Amalgamated Cloth- 
ing Workers and the Men’s Clothing Manufacturers of Chicago nego- 
tiated an unemployment insurance plan. In 1926, the Amalgamated 
Association of Street and Electrical Railroad Employees (A. Fr. of L.) 
negotiated welfare plans with the Chicago Rapid Transit Co. and the 
Newburgh (New York) Public Service ‘Corp. 
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It was in 1942 and the years that followed, however, which saw 
the most rapid growth in the establishment of collectively bargained 
employee benefit plans. The occasion for this growth cannot be 
attributed solely to any one factor but rather to a combination of 
circumstances. Among the more important was the provision of the 
Revenue Act of 1942 which liberalized the conditions under which 
employers could deduct from gross income certain contributions to 
qualified employee benefit plans. At the same time, the high excess 
profit taxes of the war economy, together with wartime restrictions 
on wage increases, provided an added impetus to the establishment 
of benefit plans. Shortly after the war, the Krug-Lewis agreement 
in 1946 (while the mines were under Government control) provided 
for the establishment of a welfare and pension plan for workers in 
the bituminous coal industry. This was followed in 1949 with the 
Inland Steel (Inland Steel v. N. L. R. B., 170 F. 2d 247) and Cross 
(W. W. Cross & Company, Inc. v. N. L. R. B., 174 F. 2d 875) cases, 
in which the courts upheld the decision of the National Labor Rela- 
tions Board that it was an unfair labor practice for an employer to 
refuse to bargain with a union on welfare or pension benefits for 
employees. Finally, the report of the Steel Industry Board in 1949, 
recommending the incorporation of welfare and pension benefits within 
collective bargaining agreements in the steel industry, was a further 
important factor in stimulating collective bargaining in this field. 

Following the outbreak of the Korean conflict in June 1950, certain 
price and wage controls were instituted. This meant that from that 
date forward any new or increased employer contributions to welfare 
or pension plans could be made only under certain standards to be 
set by the Wage Stabilization Board. Some idea of the size of the 
employee benefit program at that time is suggested by the fact that 
the Wage Stabilization Board acted upon approximately 40,000 
petitions covering about 11 million workers during the period that it 
functioned in this area from 1950 to 1953. 


D. CHARACTERISTICS OF EMPLOYEE BENEFIT PLANS IN TERMS OF 
BENEFITS, COSTS, AND ADMINISTRATION 


The evolution of employee benefit plans has resulted in a wide 
range of benefits and just as wide a range of financing, underwriting, 
and administrative practices. While some of the larger, industrywide 
and collectively bargained plans follow a certain pattern, a study of 
a number of plans, Doth large and small, indicates that no ea 
pattern is necessarily followed. 

1. Types of benefits 

In a recent study conducted by the National Industrial Conference 
Board it was found that 14 different types of benefits were provided 
under the usual employee welfare and pension plan. These benefits 
included, in the order of preference, life insurance, hospitalization 
insurance, pensions, medical care, accident insurance, profit sharing 
and subsidized saving plans, as well as catastrophic medical care 
coverage. The study indicated that this was true of plans where 
employers paid all or most of the cost of such benefits. There are 
plans, however, under which the employee pays all or most of the 
costs and in such cases it was found that the major emphasis in terms 
of coverage was given to such items as hospitalization insurance, 
surgical benefits, life insurance, pensions, and other medical benefits. 
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2. Level of benefits 

es level of benefits provided under each type of coverage varies 
widely. 

(a) Life insurance.—While the average life-insurance benefit tends 
to be equal to about 1 year’s earnings, some plans provide as little 
as $500 and others as much as $20,000. 

(b) Sick benefits —Weekly sick benefits tend to approximate one- 
half of a week’s earnings. Benefits may begin immediately, but the 
usual procedure calls for a waiting period of several days to 1 week. 
Thereafter, sick benefits are payable in some cases for as short a 
period as 10 days while in other cases benefits are paid up to a maxi- 
mum of 52 weeks. 

(c) Medical care.—Coverage for medical care in some cases is 
limited to hospital room, board, and certain auxiliary services for 
periods up to 21 days and in other cases is much more comprehensive 
as to coverage and extensive as to time. 

(d) Pensions.—As in the case of life insurance, sick benefits and 
medical care, the benefits paid under pension plans cover a wide 
range. In some cases the pension may amount to a small supplementa- 
tion of the benefit paid under old-age and survivors insurance, while 
in other cases involving employees with many years of service the 
pension may amount to as much as 60 percent of the worker’s average 
earnings for the last 10 years of his employment. 


3. Cost of benefits 


In some cases the cost involved in financing benefits represents 
only a small percentage of payroll, while in others the costs are quite 
substantial. 

The contributions made to employee pension programs usually 
represent the largest single item of the employers’ benefit cost. There 
are general patterns which indicate a tendency on the part of em- 
ployers to finance pension plans completely and recent studies indi- 
cate that these costs vary by companies and by industry. A study 
by the United States Chamber of Commerce has shown that in 1953 
contributions for pension plans in the manufacturing industries 
averaged 3.5 percent of payroll, while similar contributions by mem- 
bers of nonmanufacturing industries average 6.2 percent of. payroll. 

In the case of welfare plans, as distinguished from pension plans, 
there has been some tendency to finance Toe through joint contribu- 
tions by the employee and his employer. In the same connection 
much of the medical care coverage for dependents of employees has 
been entirely financed by the “ag sow 

Employer contributions for all types of welfare benefits, which 
generally include life, sickness, accident, and medical insurance, 
averaged 1.8 percent of payroll in 1953, according to the study by the 
United States Chamber of Commerce. Here again, as in the case 
of pensions, the cost varied by industry, as evidenced by the fact that 
in the coal mining, warehousing and laundry industries, contributions 
averaged 4.6 percent of satel: while in the printing and publishing 
trades the contributions averaged 1 percent. 

One of the most important factors bearing on the subject of cost is, 
of course, the level of benefits provided. In that connection it should 
be noted that both the level of benefits and the resulting cost appear 
to be increasing as both employers and employees place more emphasis 
on the protection afforded under existing plans. 
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4. Administratiwe and underwriting practices 


Most of the benefit plans which have arisen directly out of collective 
bargaining are administered by trustees representing both the employer 
and the labor organization concerned. The trust fund consists of 
contributions by management or by the employees and management 
jointly, the purpose of which is to provide certain benefits for eligible 
employees. In some cases the fund is so set up as to make possible 
the joint coverage of the employees of a number of employers in an 
entire industry (e. g. the United Mine Workers welfare and retirement 
fund of the bituminous coal industry), in an industry within an area 
(e. g. the hotel trades in New York City), or of related industries in an 
area (e. g. the Toledo plan). Some of these funds combine not only 
the employees of several employers, but also, as in the hotel trade, the 
members of several craft unions in an industry; or the members of 
several locals of an international union, as is the case in the ladies’ 
garment industry. 

Prior to the enactment of the Labor Management Relations Act, 
1947, the trustees of many such funds included only representatives 
of the unions concerned, but with a supervisory committee representing 
management vested with the power to veto certain acts of the trustees. 
Since the passage of the act, trust funds set up for welfare or pension 
purposes are required to be bipartite in nature with provision for an 
impartial member to act in cases of a deadlock. 

There are, however, many welfare and pension plans which are 
administered completely by the employers. Under plans of this type 
which have been collectively bargained, the union sometimes plays a 
part in the selection of the insurance carrier or trust company and 
may be represented on supervisory committees, but the day-to-day 
operation of the plan is usually almost completely in the hands of the 
employer. ‘The employer, in such cases, may operate the plan through 
an industrial relations department, an insurance department, or in 
some cases, a special committee. 

From an underwriting standpoint several important variations 
should be noted. In the case of pension plans alternative under- 
writing procedures are possible. A pension plan may be self-ad- 
ministered by the employer, as in the usual case, or it may be ad- 
ministered by a bank or trust company acting as trustee. In some 
cases pension plans are completely administered by an insurance 
company. 

Welfare benefits, on the other hand, are usually underwritten by a 
commercial insurance carrier, or by such prepaid health plans as Blue 
Cross or Blue Shield. In those cases where neither an insurance 
carrier nor one of the Blue Cross plans is used, benefits are usually 
self-financed or self-insured by the trust fund. 


E. COMMENTS 


It is apparent that the size and implications of the employee benefit 
program make it mandatory that these funds be honestly and economi- 
cally administered to protect the interests of the beneficiaries, as well 
as the public interest. The following represent some of the more 
important implications in terms of the national interest: 

(a) They vitally affect the security of millions of American workers 
and their dependents. 
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(6) They involve the investment of billions of dollars which has im- 
portant economic consequences in terms of prices, wages, productivity, 
costs and investment policies. 

(c) The recent but rapid development of the program has, in many 
instances, found both labor and management unprepared to deal with 
the many complex financial, insurance, legal and administrative prob- 
lems involved. 

(d) Sound and harmonious labor relations will inevitably deteriorate 
unless employee welfare and pension plans are honestly, efficiently, 
and economically administered. 


Ill. Freip INVESTIGATIONS 
A. INTRODUCTION 


Since only fragmentary data were available concerning the estab- 
lishment and operation of these plans, it became apparent that in 
conducting a full-scale investigation the subcommittee would be 
operating in a relatively unknown and uncharted area. The resolution 
authorizing the investigation called for a complete study of plans and 
funds subject to collective bargaining; hence, the subcommittee felt that 
it would be desirable to concentrate its investigative activity in certain 
large industrial areas. Accordingly, Philadelphia, Chicago, and San 
Francisco were selected. All have a high degree of unionization— 
a factor which assumed significant proportions under the subcom- 
mittee’s mandate to make a complete study of plans and funds sub- 
ject to collective bargaining. These cities were selected for the further 
reason that they represent centers of diversified industry. This was 
an important consideration because the subcommittee was striving 
for as broad a cross-section study of employee benefit plans as was 
possible within the limits of time, personnel, and available funds. It 
was not the purpose of the subcommittee to concentrate its investiga- 
tion on welfare plans sponsored by one particular type of union or 
industry. Furthermore, it was felt that studies in these three cities 
would provide valuable information concerning the establishment and 
operation of employee welfare plans in representative geographical 
areas, 

In the course of the field investigations 29 different welfare plans 
were examined. Some of these are well operated. Others are grossly 
mismanaged. A number of other plans appeared to be honestly but 
ineptly managed. In a number of other cases the trustees had ap- 
parently sought to circumvent the provisions of the Labor Manage- 
ment Relations Act of 1947. 

The subcommittee cannot emphasize too strongly that the 29 plans 
examined represent only a mere fraction of the several thousand 
welfare plans presently operating throughout the United States. It 
also needs to be coulenal and reemphasized, that the summary 
comments made hereinafter as to particular plans are not intended 
as complete characterizations of such plans, many of which are sound 
in other respects. The critical comment is offered for the purpose 
of suggesting some questionable but apparently common practices 
which need to be corrected. 
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It is the subcommittee’s hope that an examination of these prac- 
tices may not only suggest the need for corrective standards but also 
serve to promote better management practices. 


B. CASE STUDIES 


Summary comments on 26 of the 29 plans examined are set out 
below: 


Well managed plans 


Welfare plan No. 1.—This plan exemplifies the way in which a 
trusteed welfare fund may be operated in the best interests of the 
beneficiaries by careful and intelligent planning and administration. 
Its salient features include: 


(1) Coverage of both members and their dependents with a 
wide range of benefits. 

(2) Active and intelligent participation in planning and opera- 
tion by both employer and union trustees. 

(3) Selection of a qualified firm of insurance consultants to 
draft bid specifications for insurance coverage and to analyze for 
the trustees the bids submitted by a number of insurance com- 

anies. 
' (4) Independent audit by certified public accountants, includ- 
ing field examination of employer payroll and contribution ac- 
counts. 

(5) Reasonable administrative expenses (7 percent of con- 
tributions during the first year of operation). 


The trustees have been conservative—probably overconserva- 
tive—in providing benefits. Benefit payments did not commence 
until the trust fund had assets of over $600,000. 

Welfare plan No. 2.—This large regional fund appears to be hon- 
estly and efficiently run. About 5,000 employers contribute at the 
rate of $0.075 per hour. During the year contributions are made 
for about 40,000 employees. 

(1) The insurance carriers were selected through competitive 
bidding. 

(2) The trustees have been cautious—even conservative— 
about liberalizing eligibility rules and benefits. 

(3) The trustees have not stinted in securing reputable legal and 
insurance counsel. They hired a professional administrator to 
handle the day-by-day operations of the fund. 

(4) The trustees have made vigorous efforts to keep employers, 
local unions, and employees informed of fund operations. Annual 
financial statements are mailed to each contributing employer. 
Local unions receive monthly a report on benefits paid to their 
members. An annual report goes to each member-beneficiary. 

(5) This fund began paying benefits from the date it was 
created, before any employer contributions had been received. 
This was unwise; during the first months of operation the trustees 
were forced to borrow to meet operating expenses. 
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Welfare plan No. 3.—Set up in 1950, this fund involves approxi- 


mately 600 employees. Employers contribute at the rate of $2 per 
week per Sahar It appesne to be well operated. 


’ 


(1) This is a “dry”? fund—one in which all employer contribu- 
tions are paid out in insurance premiums. 

(2) Due to adverse claims experience, it was necessary to pool 
the insurance policy with policies involving other members of the 
local. The pooling arrangement will, it is expected, iron out 
severe claims fluctuation and reduce overall insurance company 
retention charges. 

(3) Controls over eligibility and employer contributions are 
well handled. 


Welfare plan No. 4.—A criticism that reasonably may be made of 


this plan’s operation is ultraconservatism governing investments. 
On the whole the plan appears to be managed in an efficient and 
proper manner. 


(1) In 1950 it was originally planned to use contributions from 
employers to construct a medical center to service the health and 
medical care needs of some 5,000 employees. 

(2) In 1951 employer contributions were segregated, one-half 
being applied to purchase Blue Shield hospital service, with the 
remainder going into a fund for the construction of the medical 
center. 

(3) As of August 31, 1954, fund reserves amounted to over 
$1 million. These were on deposit in checking accounts, drawing 
no interest. 

(4) Administrative expenses are fairly high (12 percent of 
contributions), but this figure includes payment to a medical 
director of $17,500 a year for full-time service in connection with 
the proposed medical center. 

Welfare plan No. 5.—This small plan appears to be run for the best 


interests of the beneficiaries. It was established in 1952. 


(1) It provides a wide range of benefits, including fairly 
complete medical care. 

(2) The trustees meet regularly. All actively participate in 
fund administration. Minutes are well kept. 

(3) Surplus funds were fully invested. 

(4) Although the volume of insurance is small, the trustees 
secured bids before placing the coverage. 
Welfare plan No. 6.—This plan appears to be well operated; how- 


ever, there is a possible conflict of interest problem. 


(1) The attorney for the employer association assists in the 
administration of the fund and also acts as insurance broker on 
the case. There is a possible conflict of interest element in 
this situation. 

(2) The commission scale was applied separately to each of the 
insured coverages rather than being packaged. Payment of 
nr on this basis imposed an added cost burden on the 
und. 

(3) Both union and employer trustees have participated ac- 
tively in fund operation. 
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(4) Internal controls on eligibility and employer contributions 
are well handled. 

(5) Monthly reports are made to members. 

Welfare plan No. 7.—This local building trades fund was set up 
in 1950. Employers contribute $0.10 per hour for about 1,400 em- 
ployees. On December 31, 1953, the fund had assets exceeding 
$500,000. It appears to be well and honestly administered. 

(1) The fund maintains an unusually complete set of controls 
on employer contributions. All contributions are matched 
against weekly employee-submitted work reports. Each con- 
tributing employer furnishes a wage bond of $1,000. The trustees 
are authorized to examine all employer payroll records. 

(2) The trustees have faced major problems in securing insur- 
ance coverage. Over 25 percent of the union members were over 
60 years of age, and about 100 had retired. Of 4 insurance com- 
panies approached, only 1 was willing to take the risk. During 
the policy year 1951-52 claims exceeded premiums. 


Grossly mismanaged plans 


Welfare plan No. 8.—The importance of providing and maintaining 
strict and effective controls over the operation of employee welfare 
plans to safeguard the funds against waste and dissipation is strikingly 
emphasized in this case. 

(1) The plan involves 2 separate funds—a welfare fund and 
a so-called defense fund—allegedly established to provide benefits 
for some 500 participating members of a local labor organization. 

(2) Employers contribute $0.075 per hour to the welfare fund; 
the defense fund is financed by a 5 cents an hour checkoff from 
each participating member’s hourly wage. 

(3) Both funds are under the exclusive control of the local 
union’s president, who is accountable to no one. Employers are 
not represented in the administration of the welfare fund. There 
are no trust agreements; no schedule of benefits is available, nor 
is there any evidence of financial audits or reports. 

(4) Staff investigators have been denied access to the books, 
records, and accounts of both funds. 

(5) Separate bank accounts are maintained for each fund. 
An examination of bank records disclosed that checks drawn on 
the welfare fund require the signature of the union president only; 
those drawn on the defense fund require the signatures of both 
the president and the secretary-treasurer of the union. 

(6) During a 3-year period (1952-54), $85,000 was transferred 
from the welfare fund to the defense fund, and $120,000 went 
to the account of the union. 

(7) In the period 1949-54 checks in even amounts ranging 
from $500 to $10,000 and totaling $136,300 were drawn on the 
defense fund by the president and secretary-treasurer of the union. 
Many, if not all, were payable to ‘‘cash.”’ 

(8) Both funds now are practically exhausted. As of Novem- 
ber 30, 1954, the combined balance was just under $17,000. 

Welfare plan No. 9.—This case illustrates what happens when an 
employer association deliberately refuses to participate in the planning 
and administration of a welfare trust fund. 
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(1) The association, at its own request, had nothing to do 
with the administration of the plan. It agreed to pay for the 
insurance as a means of avoiding payment of a wage increase. 

(2) No trust agreement was entered into by the association 
and the union. 

(3) No employer trustees were appointed by the association. 

(4) The association made no effort to analyze insurance costs 
or to participate in the selection of a carrier. 

(5) It failed to request any financial reports on fund operations. 

(6) One of the results was that trust funds were mishandled. 
A dividend check for $9,000 has never been accounted for. <A 
balance of $17,000, which should have been transferred to an- 
other trust fund, likewise remains unaccounted for. 

Welfare plan No. 10.—The administration of this plan is replete 
with unsound policies and highly questionable practices. 

(1) Union officers completely control benefit payments. Em- 
ployer trustees have no adequate control over fund disbursements. 

(2) Employer trustees are paid no salaries, but the 2 union 
trustees are paid $3,000 per annum each under the plan. In 
addition, the fund is spending $9,000 per year to purchase annui- 
ties for them. One of the union trustees reportedly spends most 
of his time in Florida and the nature of the ‘‘services’”’ he performs 
could not be determined. 

(3) The plan pays the union a rental of $7,500 per year for 
office space. 

(4) Fund disbursements may be made by checks with the sig- 
nature of any 2 of the 4 trustees whether union trustees or em- 
ployer trustees. In practice, the union trustees sign most of the 
checks. 

(5) Thirty-one percent of contributions and 61 percent of all 
benefits paid have been expended on so-called vacations which, 
in fact, constitute a share-the-work scheme financed by payments 
from the benefit fund. Members are required to take ‘‘vaca- 
tions’ ranging from 3 to 5 weeks during which time the fund 
pays each vacationer at the rate of $115 a week. 

(6) A 1953 actuarial analysis of the plan showed that past serv- 
ice pension liability for employed members exceeded $3,750,000. 
The fund’s liability for death benefits exceeded $500,000. At 
that time, the fund had assets of $650,000. 

Welfare plan No. 11.—There is no employer participation in the 
administration of this plan. Local union trustees completely control 
the plan, in absolute secrecy, and with no accounting either to the 
beneficiaries or to the contributing employers. 

(1) The plan was established in 1952 and is financed by the 
employers. 

(2) There is no trust agreement, no formal meetings of the 
trustees are held, and no minutes are maintained. 

(3) The trustees of the fund include the local union president 
and two other local officers appointed as trustees by the local 
president. 

(4) No report on the financial operations of the fund has ever 
been made to contributing employers or to employee beneficiaries. 
Some of the latter have complained that they have been unable 
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to obtain any information concerning the financial operation of 
the fund. 

(5) The insurance on the case was placed by the union through 
a favored broker, who switched the business to another carrier 
after 2 years of operation. The switch in carriers enabled this 
broker to again receive a first-year commission of $7,000. The 
same broker later attempted to switch the business to a third 
carrier but was prevented from doing so through the intervention 
of the international union. 

Welfare plan No. 12.—Employers and employer trustees so com- 
pletely abdicated their rights and responsibilities that control of the 
plan was left entirely in the hands of the union trustee, thus making 
a farce of the principle of joint administration. 

(1) Under the terms of the collective-bargaining agreement 
the employers agreed to pay the cost of insurance to cover plan 
benefits, but the union was given the right to select the carrier. 

(2) No meetings of the board of trustees have been held since 
the inception of the plan in 1951. 

(3) Until 1954 there had never been an audit of the fund, nor 
were any financial reports published. 

(4) The employers have the right to name two trustees but 
when one of those originally nominated resigned, a successor 
trustee was never appointed. 

(5) The remaining employer trustee had never seen the trust 
agreement and admitted approving fund disbursements without 
question because the sums involved were only ‘“‘nominal.”’ 

_ (6) — requirements of the trust agreement have been largely 
ignored. 

Welfare plan No. 13.—This plan is characterized by inefficiency, 
waste, questionable insurance practices, and one-man control. 

(1) Employers do not participate in the administration of the 
plan. It is controlled completely by the union business agent. 

(2) Welfare contributions are ssllachet from the employers by 
the union business agent and commingled with union funds. 

(3) No report has ever been prepared showing welfare receipts 
and disbursements, nor has an audit ever been made of the finan- 
cial operation of the welfare plan. 

(4) The local business agent uses a portion of welfare contribu- 
tions to purchase group insurance. The remaining funds are used 
to pay his salary and expenses. 

(5) The business agent has never met the present insurance 
broker on the case. Yet during a 6-year period the claims paid 
by the insurance carrier have averaged only 13 percent of pre- 
miums paid. No dividends have been paid. As a result, the 
insurance company has retained 87 cents out of each premium 
dollar paid. 


Plans marked by questionable practices ? 

Welfare plan No. 14.—This plan provides both welfare and pension 
benefits. The union insisted upon the right to select the insurance 
carrier which was to Nnderwrite the welfare benefits. Methods used 
by the trustees in establishing the pension fund circumvented the 
provisions of the Labor Management Relations Act of 1947. 

2 The subcommittee found that these plans were, in the usual case, honestly but improperly or badly 


managed. ‘Two otherwise well-managed plans were placed in this category because the trustees attempied 
to circumvent the L. M. R. A., 1947. 
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(1) The trust agreement specifically provides that in providing 
welfare benefits “the union shall have the ultimate right to 
designate the source of such insurance, and the kind and amount 
of benefits under such insurance * * *.” A _ 6-week strike 
preceded the establishment of the welfare fund. 

(2) The pension fund was established in 1951 under an agree- 
ment designating employer contributions to the fund as “‘wages.’ 
Each employee covered by the pension fund must provide his 
employer with a written assignment of the so-called wage increase 
under which the employer pays the agreed upon sum over to the 
union officers acting as pension fund trustees. Each covered 
employee must also provide these trustees with a power of 
attorney, in writing, authorizing the trustees to cash and deposit 
the wage increases to the account of the pension fund. 

Welfare plan No. 15.—If employer contributions, in this case, had 
been made to a well-managed, jointly administered trust fund, it 
should have been possible to provide the same level of benefits at a 
considerably lower cost or, conversely, to have provided a higher 
level of benefits at the same cost. 

(1) The local union bargains for welfare benefits with each 
employer. 

(2) One insurance company underwrites all benefits. The 
business agent accompanied the broker on the latter’s “selling’’ 
trips to employers. 

(3) Insurance company retentions covering 14 cases over a 
2-year period averaged 39 percent of premiums and ranged as 
high as 91 percent. 

Welfare plan No. 16.—Because of inefficient plan operation, delin- 
—— employer contributions have reached alarming proportions in 

is fund 

(1) The fund was established in 1952. It is completely fi- 
nanced by employers who have an equal voice with the union in 
the administration of the fund. 

(2) As of August 1954, delinquent employer contributions 
amounted to more than $16,000. Cash on hand amounted to 
only $3,500. Seventy-five percent of the fund’s receivables are 
more than 2 months delinquent. 

(3) After 2 years of operation the original insurance carrier was 
terminated by the trustees upon the advice of the broker. There 
is every indication that the interest of the broker in additional 
commissions was the motivating factor for the switch. 

Welfare plan No. 17.—This plan was established in 1949. Employer 
contributions are made on behalf of about 1,400 employees at the rate 
of 17 cents per hour per employee. The plan is fairly well managed. 

(1) Union and employer trustees meet regularly and have 
shown an active interest in the plan. Detailed records of trustee 
meetings are maintained. 

(2) Administrative costs are not unreasonable, but there 1s 
some duplication of administrative services which increases ad- 
ministrative costs. 

(3) Annual audits of the fund have not been made, and some 
members of the union have complained that they have been un- 
able to secure full information about the operation of the plan. 
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(4) The plan has reciprocity agreements with the welfare plans 
of other locals in the area. Under these agreements members of 
the craft employed outside the area can maintain eligibility for 
benefits from the instant plan. 

(5) A pension plan established several years ago was terminated 
after 18 months of operation because of disagreements concerning 
coverage, benefits and plan costs. No pension benefits were ever 
paid. The younger members of the local voted to receive the 
employer contributions as a wage increase and that was done 
following the abandonment of the pension plan. 

Welfare plan No. 18.—This fund has had a stormy history. Ap- 
proximately 12,500 employees are covered. The collective bargaining 
agreement called for contributions of $5.60 per month per employee 
from a large number of small employers. The fund appears to be 
honestly but inefficiently administered. 

(1) This fund had the poorest claims experience of any fund 
examined by the staff. Over a 3-year period three insurance 
companies paid out in claims $215,000 more than they received 
in premiums. 

(2) The trustees allocated all the fund’s income for benefits 
and administration. Annual claims exceeded premiums and 
carriers asked for rate increases. * As a result, the trustees were 
forced to shop around for other carriers. 

(3) Some trustees took little interest in the fund. Until 
alternate trustees were designated, meetings often lacked a 
quorum. 

(4) Employer deliquencies in contributions were common. 

(5) Eligibility rules were loosely interpreted. 

(6) The fund was plagued by unreasonable medical charges. 
High fees for services to beneficiaries were charged by doctors 
because the patient was covered by the fund. One medical 
partnership is said to have received fees of over $60,000 in 14 
months. 

Welfare plan No. 19.—This plan is fairly well administered. It is 
burdened in terms of cost, however, by a questionable approach to 
the purchase of insurance. 

(1) The plan provides insurance benefits to employees and de- 
pendents in two ways: (a) Employers provide certain welfare 
benefits through the purchase of group insurance; (6) welfare 
funds have been established to which employers contribute for 
the purchase of medical care. 

(2) Technically the welfare funds are jointly administered but, 
in practice, all fund administration is handled -by the union and 
the only function of the employer trustees is to countersign checks. 
The funds have never been audited. 

(3) Employers with fewer than 25 employees are covered by 
group insurance policies issued to the local union. This is a 
desirable practice in this case because the employees of the smaller 
firms could not otherwise secure coverage. However, it was noted 
that as soon as an employer acquired as many as 25 employees, a 
separate policy was issued. 
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(4) The parties at interest are to be strongly criticized for 
their approach to other group insurance matters. 

(a) Nearly all the participating employers purchased their 
insurance from one favored carrier. 

(6) The insurance carrier has paid no dividends. 

(c) The decremental commission scale was applied sepa- 
rately to each insurance coverage. 

(d) Reports on 1953 experience showed that the company 
paid out only 27 percent of premiums in benefits. Rigid 
claims handling by a company representative was responsible 
for part of this showing. 

Welfare plan No. 20.—This regional fund involved about 800 em- 
ployers and 7,500 employees. Most contributions were at the rate of 
5 cents per hour. The fund appeared to be honestly run, but manage- 
ment was somewhat lax. 

(1) During the fiscal year 1953-54 the fund spent about 10 per- 
cent of its $700,000 income on administration. 

(2) Eleven days before the end of the 1953-54 policy year the 
fund changed insurance brokers. The new broker received retro- 
active commissions of over $14,000. He was uninformed about 
the fund’s insurance problems and provided little in the way of 
service. 

(3) Delinquent employer contributions approximated 4 percent 
of annual contributions. One firm (in which an employer trustee 
was an officer) owed over $8,000. 

Welfare plan No. 21.—Internal union dissention and almost con- 
tinuous strife with employers have burdened this fund from its in- 
ception. 

(1) This self-insured plan was established in 1948. It is jointly 
administered by trustees appointed by the union and the em- 
ployers. 

(2) The present fund is a successor to three other welfare funds. 
The establishment of these various funds grew out of the almost 
continuous strife within the union and between the union and 
employers. The situation has burdened the fund with heavy costs 
in terms of fees to umpires, arbitrators, attorneys, and a succession 
of administrators. 

(3) Internal operating controls are adequate but are not being 
enforced, with the result that a considerable number of employers 
have not contributed to the welfare fund for long periods of time. 
There is some evidence that the individuals in charge of the local 
union have ignored the situation in return for personal con- 
siderations. 

(4) As of mid-1954 the balance in the fund was approximately 
$1 million. For many months no efforts were made to invest 
surplus funds. This is being corrected. 

(5) There is some basis in fact for complaints by employee 
beneficiaries that they can obtain no information concerning the 
financial operations of the fund. 

Welfare plan No. 22.—There is no real joint administration by union 
and management in this fund. Operating practices have been both 
inefficient and wasteful. 

(1) Trustee meetings have been informal and for the principal 


purpose of allowing the employer trustee to sign checks against 
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the welfare fund account. No minutes of such meetings are 
maintained. 

(2) The fund is administered at the union offices. Certain 
union expenses have been charged to the welfare fund, including 
rental and insurance costs for three automobiles used by the 
nee agents to collect union dues, as well as welfare contri- 

utions. 

(3) During the first year of operation of each welfare dollar 
contributed only 29 cents was paid out in benefits. 

Welfare plan No. 23.—The individuals who operate this plan have 
stated that the beneficiaries are not employed in interstate commerce, 
and claim that the provisions of the Labor Management Relations Act 
of 1947 do not affect its operation. 

(1) The administration of this fund is completely in the hands 
of four local union officers appointed by the business agent. 
There is no trust agreement, trustee meetings are irregular, and 
no minutes are maintained. 

(2) Employers finance the fund but have been unable to obtain 
any information from the trustees concerning its financial opera- 
tions. 

(3) The insurance has been switched twice in 3 years, with the 
result that the fund bore unnecessary but burdensome acquisition 
costs. The switches served the best interests of the broker but 
drained the fund of money which could otherwise have been used 
to purchase benefits. 

Welfare plan No. 24.—The administration of this plan suffers be- 
cause the trust agreement prevents employer participation by specifi- 
cally limiting the authority of the employer trustee to making eligi- 
bility determinations. 

(1) The plan is administered in the union offices by a union 
member. 

(2) A benefit fund committee composed solely of union 
members approves claims. 

(3) Benefits are restricted to union members only. 

(4) The administrative authority of the employer trustee is 
limited to making determinations that benefit payments are made 
only to persons on whose behalf contributions to the fund were 
made. 

(5) The fund has never been audited and, as in most cases, 
there has been no compliance with Federal tax requirements. 

Welfare plan No. 25.—This fund covers about 1,450 employees and 
their dependents. It was established in 1950. Employer contribu- 
tions total 11.5 cents per hour. 

(1) Eligibility requirements were loosely drawn and loosel 
administered. Since, for most benefits, no minimum wor 
requirement was established, a certification by the union served 
to establish benefit eligibility. Included among the eligible 
members were 22 municipal employees (in whose behalf the 
city made no contributions) and other individuals who had left 
the trade. 

(2) Controls to assure the payment of all employer contribu- 
tions were deficient in practice. In one instance an employer 
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contribution was made directly to a union official who then 
turned over the money to the fund. 

(3) For the fiscal year ending in 1954 fund administrative 
expenses were less than 3 percent of a total income of $250,000. 
Controls over eligibility and contributions could be tightened by 
the expenditure of additional funds from the trust. 

(4) Examination of this fund was complicated by union 
jurisdictional rivalries, factionalism within the local union, and 
a switch in insurance carriers. 

Welfare plan No. 26.—The collective agreements in force provide 
for a base wage of $3.05 per hour plus $0.325 in benefits. Of this 
latter amount, $0.125 is allocated to a pooled vacation fund, $0.10 
goes into a health and welfare fund, $0.075 goes into a pension fund, 
and $0.025 goes to a joint industry board set up late in 1954. The 
funds were negotiated by one building trades local. They cover 
about 1,200 men. The funds appear to be well administered. 

elie Insurance was purchased on the basis of competitive 


ay ee the fiscal year ending in 1954 administrative ex- 
penses for the health and welfare fund approximated 8 percent of 
an annual income of $220,000. 

(3) The joint board is composed of members representing the 
union and the employers. The board administers all the benefit 
funds. Despite the prescriptions of section 302 (c) (5) of the 
Labor Management Relations Act of 1947 relating to specified 
purposes for which employee trust funds may be used, the board 
uses trust funds to police collective bargaining contracts, deal 
with grievances, and secure changes in State and local building 
codes. This avoidance of compliance with the Federal act sug- 
gests the need for improving and clarifying the statutory language 
of section 302 to make clear its applicability to cases of this kind. 

(4) Section 302 (g) of the Labor Management Relations Act 
does not authorize pooled vacation funds unless they were in 
being prior to January 1, 1947. Since the vacation fund was set 
— ective July 1, 1953, its legality under section 302 is question- 
able. 

Welfare plan No. 27.—The subcommittee examined this welfare 
plan providing benefits for approximately 50,000 workers on a national 
basis. The results of the subcommittee’s examination of this plan 
will be contained in a separate report to be issued at a later date. 


IV. INnsuRANCE AND WELFARE FuNps 


This subcommittee was not created to investigate insurance prac- 
tices and the insurance industry. But it would be difficult to “study 
and investigate employee welfare and pension plans and funds’’ with- 
out reference to group insurance. Nor is there any question but that 
irresponsible activities by some insurance companies, insurance agents, 
and insurance brokers have reduced welfare fund income, drained off 
fund assets, and deprived employee beneficiaries of benefits they should 
have rightly received. 
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The subcommittee’s work in the insurance field fell into three broad 
areas: 
(1) Examination of the insurance aspects of 29 welfare plans 
and funds in Philadelphia, Chicago, and San Francisco; 
(2) Interviews with numerous representatives of the insurance 
industry; 
(3) Solicitation of information by questionnaires addressed to 
all group-writing insurance companies, asking for a case-by-case 
listing of all group insurance policies issued as a result of collective 
bargaining to union welfare funds and jointly administered wel- 
fare funds. About 2,500 questionnaires were received from 79 
companies. The data in the tables in this section of the report 
came from a compilation of these questionnaires. 


A. GROUP INSURANCE PRACTICES 


The subcommittee is convinced that ignorance must bear consider- 
able blame for the ills which have beset welfare funds. The average 
American (and the average union member and the average employer) 
knows little about insurance. Insurance typically is sold. Rarely is 
it bought, and then seldom on the basis of cost; contacts, personality, 
and se. ip are the key elements in the sales ritual. Yet since 1949 
thousands of union members and employers have become trustees of 


welfare funds. These men have had to purchase group insurance or 
Blue Cross policies with annual premiums running into the hundreds 
of millions of dollars. In making their decisions they have been 
handicapped frequently by lack of knowledge about insurance, par- 


ticularly commission and acquisition practices in group insurance, 
and company underwriting customs, especially those involving reten 
tion and dividends. The subcommittee marvels that so many bought 
so well. 


B. GROUP INSURANCE COMMISSIONS 


Insurance companies and producers have not been eager to publicize 
their commission scales. Many companies use a number of com- 
mission scales, rewarding strong producers by a high rate of commis- 
sion and paying a lower commission rate to small producers. Insur- 
ance agents are no more willing to discuss their commissions with 
clients than are automobile dealers to discuss profit margins on new 
cars. The subcommittee believes, therefore, that a brief discussion 
of commission practices will be in the public interest. 

Typically, group insurance producers (agents and brokers) are 
compensated solely by the insurance company. Their compensation 
is in the form of commissions, usually paid under a stepped down or 
decremental commission scale. This scale is decremental in two 
ways: (1) The larger the premium, the smaller is the commission 
percentage; (2) usually the commissions payable on Ist-year business 
are higher than those payable on renewal business (involving the 
2d through the 10th policy years). Table 3 sets forth 3 decremental 
scales used by 3 group-writing companies. 
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i ieinnincrened 20.0 20.0 20.0 5.0 5.0 5.0 
WE Rn cecocadeeeces 2.0 2.0 2.0 3.0 3.0 3.0 
Next $5,000_._.... 15.0 15.0 15.0 1.5 1.5 15 
Next $10,000 12.5 12.5 12.5 1.5 1.5 1.5 
Bidathotss ou. 10.0 10.0 10.0 1.5 1.5 1.5 
Next $20,000 5.0 5.0 5.0 1.5 1.5 1.5 
Next $50,000 2.5 (‘) 92.5 1.0 (4) 51.0 
Bi bstcnkheslegxds44é6¢60- 1.0 Cirs5 (9~<eniandenntel «5 (4) Gine 
Next $350,000... ........--..--..- 5 ag, Bice nelly. .5 (’) 
Next $500,000_............- - 25 Oe APB... 25 eo | Risababnlieee 
$1,000,000 plus... .......-...-.- At Einasti:cneteelannennwine ie Sictpeataniahaiintdl naieieemataition 


1 Carrier B applies the percentage scale as follows: 


Premium range 








4 Carrier C applies the indicated percentages (2.5 and 1.0 percent) to all premiums in excess of $50,000. 


Group insurance commissions are moderate if expressed as a per- 
centage of annual premium, but dollar amounts of commissions can be 
impressive Tables 4 and 5 show (a) dollar commissions and (db) 
commissions as a percentage of premiums when the 3 scales above are 
applied to policies with premiums of $10,000, $25,000, $100,000 and 
$1 million respectively. 


TABLE 4.—First year commissions in dollars and percentages, 3 scales 




















Carrier B Carrier C 

Premium volume Dollar Commis. Dollar Commis- 

commis- S20n a8 | commis- Son as f 

sion percent o' sion percent ol 

premium premium 

I inden ciicrmacnilideslabiee $1, 750 17.5 $1, 750 17.5 

Piindianehdnssncsuntakstonsnti 3, 500 14.0 3, 500 14.0 
ee ee ere 6, 250 6. 25 6, 250 6. 25 
Re iinkamcnaadcincanice 5, 000 1.530 28, 750 2. 88 

TABLE 5.—Renewal commissions in dollars and percentages, 3 scales 
Carrier A Carrier B Carrier O 
Premium volume Dollar Commi Dollar Gemeente: Dollar Fs ayo 
commis- t commis- commis- a 
shen percen shen percent en percent 
premium premium premium 
—— —— ! 

CEE ts enuineicadedeneniimeateeabenl $245 2. 45 $245 2.45 $245 2. 45 
MRA dbbivin dbdtwd dahon hte itbiie 470 1.88 470 1.88 470 1. 88 
EE Biesncnibuhiqntetiouitabetin 1, 345 1, 35 1, 345 1. 35 1, 345 1.35 
GEINN. . cbs ieetiweclviccks 595 .46 5, 345 .53 10, 345 1.03 


3 For the policy year beginning in 1952 (and for policies remaining in force for the full policy year) 79 
insurance companies paid producers $4,325,000 in commissions on union group;business. 








22 WELFARE AND PENSION PLAN INVESTIGATION 







C, QUESTIONABLE COMMISSION PRACTICES 


The preceding paragraphs have shown how most group-writin 
companies pay agents and brokers. Unfortunately, the decrementa 
scale can be abused. An unscrupulous producer can induce welfare- 
fund trustees to cancel a policy with one insurance company and 
switch to another carrier. Once the switch has been completed, the 
producer receives “first year’? commissions a second time—from the 
new carrier. And, in several cases examined, 3 or 4 carriers were on 
the risk in as many years. 

The decremental scale also produces higher commission charges 
(and lower benefits and dividends) when applied separately to each 
insurance coverage. One welfare fund examined by the staff pro- 
vided life insurance, accidental death and dismemberment coverage, 
weekly wage loss coverage, plus hospital and surgical-care benefits for 
both employees and their dependents. A decremental commission 
scale was applied separately to all four coverages. Thus, by a four- 
time application of the scale, a premium of $25,000 can be made to 
produce first-year commissions of $4,719 (18.9 percent) and renewal 
commissions of $791 (3.2 percent) instead of $3,500 (14 percent) first- 
year commissions and $470 (1.9 percent) in renewals which the pro- 
ducer would receive under a packaging arrangement. 

Many agents oppose packaged commissions. To them, packaging 
represents a device to reduce legitimate commission income, particu- 
larly when a welfare fund bought life coverage at one time, wage-loss 
benefits at another time and, subsequently, hospital and medical cover- 
ages. Carrier practice on packaging varies widely. Standard prac- 
tice for many companies, eapecially on larger policies, is to “issue all 
coverages under a single package policy which * * * automatically 
combines premiums for * * * dividends and commissions.” How- 
ever, this practice is not always ‘“‘standard’’ when the policyholder re- 
quests a separation of coverages for dividend purposes. Then com- 
missions are paid separately on each policy starting at the beginning of 
the commission scale. The subcommittee believes that packaging is 
in the best interest of welfare-fund beneficiaries and urges group- 
writing carriers to extend the practice. 

Although abuses are possible under the decremental scale, far 
greater abuses have occurred when, to get or keep business, insurance 
companies have abandoned their decremental scales completely and 
paid high-level flat commissions to favored agents or brokers who 
control welfare fund business. The committee examined 5 welfare 
funds where carriers paid flat commissions of 10 percent or more; 
3 international unions, 3 agents or brokers and 3 insurance carriers 
were involved. In 1 case, the agent received over $350,000 in 
commissions in 4 years. 

The number of unscrupulous insurance companies and predator 
producers indulging in such practices appears, fortunately, to be small. 
But small as the number may be, 2 of the 3 carriers referred to in the 
preceding paragraph reported union group premiums during the 
1952-53 policy year amounting to $8,400,000. The effect of such com- 
mission payments was to reduce the dollars available for benefits 
and deprive employee-beneficiaries of protection rightfully theirs. 


4 On two occasions an agent boasted to staff investigators that he could switch carriers ‘‘almost at will.” 
During 1953-54 this agent had been a key figure in at least two switches, 
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Table 6 contrasts the breakdown of the 1952 group insurance premium 


dollar in one nee company with the premium-dollar 
breakdown for all companies writing union group business, 


TABLE 6.—Distribution of the premium dollar, 79 insurance companies and carrier D, 
policy year 1952-53 





All the insurance companies reporting to the subcommittee paid out 
about 87.5 percent of their premium income in claims or dividends 
and rate credits to policyholders. Carrier D, on the other hand, re- 
turned only 72 percent of premiums in claims and dividends. Nearly 
13 percent of this carrier’s excessively high retention (the amount 
kept by the company to pay taxes, home office expense and com- 
missions, and to provide reserves) went for commissions and fees. 


D. SERVICE AND ADMINISTRATION FEES 


Traditionally, the group-insurance producer sold the case to the 
policyholder while home-office specialists installed and serviced the 
case. Under these circumstances the high first-year, low-renewal 
commission concept was just and equitable. In recent years, how- 
ever, as policyholder knowledge of group insurance has increased, as 
more group insurance has been issued as a result of collective bargain- 
ing, as more policyholders have elected to make their own eligibility 
determinations and pay their own claims, and as competition has 
sharpened among carriers, more and more companies are paying so- 
called service or administration fees to policyholders and »oroducers, 
The typical service fee arrangement will provide for a 1 to 3 percent 
payment (or premium reduction) to the policyholder for the perform- 
ance of certain specified duties, usually issuance of certificates to 
beneficiaries, maintenance of eligibility lists, payment of claims, and, 
particularly ‘with welfare funds, consolidation and submission of pre- 
miums covering the em dloyees of a large number of small employers. 

If the arrangements specified in the preceding paragraph were the 
only arrangements, there might be little to criticize about service 
fees. Unfortunately, some companies and producers have run the 
service fee concept into a minor racket. In its grossest form, a 
producer who controls a welfare fund’s insurance arranges for a 3 to 
5 percent service fee to be paid in addition to his commission. The 
producer performs no tangible services reducing home office adminis- 
tration costs. In effect, the service fee becomes an additional com- 
mission paid to keep the producer’s loyalty and the business. Alter- 
natively, the agent may, with the company’s full knowledge and 
consent, assign the service fee to a third party (commonly a union 
official), who likewise renders no definable service. In the latter 
case, the service fee becomes either a veiled “kickback”’ or rebate, 
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or a commission to an unlicensed producer. Both of these practices 
are illegal. Their effect is to reduce the sums available for benefits 
while the insurance company takes in the same premium and the 
recipients of service fees increase their income. 


E. INSURANCE COMPANY COSTS 


During the policy year 1952-53, 79 group-writing carriers reported 
they wrote or kept in force 1,596 union group policies with .a 
premium of $127,475,757. What happened to these premiums? 
Table 6 (p. 23 supra) summarizes the disposition of these premiums.® 
But these aggregate percentages are deceptive since they do not 
indicate differences between policies of different size. Table 7 classi- 
fies the 1,596 policies by size of premium and shows how 1952-53 
claim, dividend, and retention percentages varied with policy size. 


TaBLE 7,—Percentage claims, dividends and retention for union group policies in 
force during policy year 1952-58, by size of premium 


Percent billed premium expended for— 
Percent Billed 
pre- 
ber mium to| _ pre- 
premium] mium, 
for all percent | Claims 
cases ! 


Num 
Amount of billed premium of 
policies 











0.7 100 65.3 5.0 29.0 10.3 0.6 
1.1 100 67.9 5.1 26.9 9.4 -6 
6.1 100 72.0 5.8 22.3 8.3 8 
5.0 100 72.6 6.7 20. 4 6.3 1.0 
10.7 100 75.0 8.3 16. 6 4.5 1.0 
20.4 100 79.7 8.0 12.2 3.4 9 
12.9 100 75.5 13.1 11.0 2.4 1.1 
17.4 100 83. 2 9.5 7.2 1.9 -6 
25.6 100 84.7 5.4 39.9 $2.2 1.0 


1 Expressed as percent of $127,475,757. 
? Commissions and fees include retention. c 
* Retention and commission figures are high because of exorbitant commission paid by one carrier. 


Group-writing companies retain a higher percentage of premiums 
as retention in small cases than they do in large cases. Stated another 
way, assuming favorable claims experience, the larger the case, the 
larger the percentage pay out in claims and dividends (or rate credits). 
Since over 40 percent of the 1,596 union group insurance policies re- 
ported to the committee involved an annual premium of less than 
$10,000 (67 percent had a premium of less than $30,000), it follows 
that retention on most union group cases will be 20 percent or more. 
These figures explain, in part, the growing union interest in self- 
insurance and the trend toward consolidation and integration of small 
local-union welfare funds into larger multilocal, or regional, entities. 

Aggregate figures on the distribution of union group business among 
trusteed funds, union policyholder cases, and employer-policyholder 
cases show that insurance company retentions on 1952-53 union group 
business were higher than for employer-policyholder cases. Table 8 
compares claim, dividend, and retention experience by type of policy- 
holder on 1,558 policies in force during the 1952-53 policy year. The 
high aggregate retention ratio on union-policyholder cases is largely 
explainable by the fact that 54 percent of the policies (and 59 percent 
of the premiums) involved cases under $10,000. 


‘For a State-by-State breakdown, see appendix, table I, 
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TaBLe 8.—Union group cases—experience by type of policyholder, 1952-58 


Type of policyholder 


| 
Employer 


| Union 
| policyholder 


Trusteed 
paecstemesasomed 


Average premium per policy 
Percent of claims 


Percent of retent: 


F. COMPETITION 


In the last 5 years, competition between group-writing companies 
has become more intense. According to the questionnaires returned 
by the insurance industry, 24 (of 79) carriers did not write their first 
union group cases until 1951 or later. Business could be obtained in 
an expanding market, but, in many cases, companies entering the 
field and seeking an adequate risk spread, had to take business away 
from other carriers.’ During 1951-53 many unions bargained for and 
got welfare benefits for the first time. In some industries (such as the 
culinary trades) claims experience was often bad, with claims running 
105 to 120 percent of premiums. The unhappy carriers on these risks 
sought premium increases, only to find that many unions had long- 
term collective-bargaining contracts and could not secure additional 
employer contributions. Under the circumstances, many funds and 
plans had to shop around for new carriers. Some funds self-insured 
their risks. Others placed business with nonprofit medical service 
corporations (such as Blue Cross) or medical service plans (Per- 
manente, for example). The above factors, when combined with the 
activities of dishonest producers, produced a good deal of turnover. 
It is difficult to measure its extent, but the questionnaires submitted 
by the insurance companies reported 2,497 policies, of which 2,073 
were in force when the questionnaires were returned during September 
and October 1954. Thus 424 policies had been canceled, about 17 
percent of all policies issued. early 25 percent of the 456 policies 
issued during 1950 had been canceled by mid-1954. 

The subcommittee has no quarrel with intercompany competition 
for group business. It believes this competition will work, in the long 
run, in the best interests of policyholders and beneficiaries. But it 
deplores the fact that so much of the intercompany competition for 
business—both new and old—is not price competition. Of funds 
examined by the subcommittee only five formally sought bids from 
a number of insurance carriers and then placed their insurance with 
the low bidder. The others, including 2 funds each with an annual 
premium volume of $750,000 or more, bought in various ways. In 1 

6 Still, 12 of the 79 companies reporting to the subcommittee wrote two-thirds of all 1952-53 union grou 
Eieetnges. "En ander of roperted puomsiuin ‘volume, thes laspest companias Sere Dectionel, Progentiol, 
John Hancock, Union Labor Life, and Aetna. These 5 wrote over 40 percent of all premiums. 


1 The eastern agency supervisor for 1 midwestern carrier stated that “about 90 percent of our new business 
is re (i. e., switched) business.”” This same supervisor boasted of his acquaintance with several 
eas racketeers. 


§ Between January 1, 1951 and October 1, 1954, 3 insurance companies and a medical service plan, succes- 
sively, underwrote the benefits for 1 fund. In addition, the fund was self-insured for 1 month. In a 26- 
month period, 2 of the carriers paid out in benefits $215,000 more than they received in premiums. In addi- 
tion, they paid over $125,000 in commissions and fees. 
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case, 1 company already had 94 percent of all the international union’s 
welfare-fund business. Carrier selection here was automatic. Four 
other funds (all in another international union) bought on the 
“advice’’—and poor advice it was—of a chosen instrument broker 
who handled the bulk of that international’s welfare fund business. 
The subcommittee does not argue that all union group business ought 
to be on a low net cost, competitive bid, basis; competitive bidding on 
coverages involving $5,000 in premiums is often out of the question. 
But on cases producing $50,000 in premiums and more, the cost 
advantages of competitive bidding and an advance estimate of com- 
— retention (even though the retention estimate is not and cannot 
e legally binding) are obvious. 

One trustee of a large welfare fund was questioned concerning 
scandalously high commissions paid to the agent. The reply was: 
“What difference does it make? ‘The insurance company pays the 
commissions.’”’ This man was completely ignorant of the basic group 
insurance formula: “premiums equal claims plus dividends plus 
retention,” and of the fact that high commissions could only be 
reflected in lower benefits and dividends. The subcommittee believes 
that the insurance industry has a duty to inform and educate buyers 
about the fundamentals of group insurance. The subcommittee 
believes, too, that this duty is greatest in the union welfare fund field 
where trustees (who act by statute in a fiduciary capacity) must pur- 
chase insurance in behalf of thousands of small employers and hun- 
dreds of local unions for hundreds of thousands of beneficiaries. In 
the last 4 years, trustees and union officials have learned a great deal 
about group insurance—much of it by bitter experience. They need 
to know more if the best interests of the beneficiaries of these plans 
are to be served. 


V. Score aNpD EFFECTIVENESS OF ExisTING PUBLIC AND PRIVATE 
REGULATORY CONTROLS 


A. INTRODUCTION 


One of the basic problems confronting the subcommittee at the 
inception of its investigation was the lack of current and authoritative 
information concerning the adequacy of existing regulatory controls 
over the establishment and operation of private employee welfare 
and pension plans. In order properly to carry out the legislative 
pamuiahe to the subcommittee, this was a problem that required 
unmediate attention. 

Accordingly, a study was undertaken of applicable Federal, State, 
and private controls known to be available for the regulation of plans 
and funds of the type under investigation. An evaluation was made 
of the Labor Management Relations Act, 1947, certain State insurance, 
trust and investment laws, as well as the pertinent provisions of the 
constitutions of some 70 international unions. 

The following is a statement of our findings based upon the aforesaid 
study. 

B. FEDERAL CONTROLS 


The Labor Management Relations Act of 1947 (29 U.S. C. 141) is 
the principal statutory source of Federal regulation of private 
employee welfare trust funds. 
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Section 302 of the act makes it unlawful for an employer to pay 
or agree to pay money to any representative of any of his employees 
or for any representative to accept or agree to accept such payment. 
Section 302 (c) (5) exempts employer payments to a trust fund 
established by such representative if certain conditions are met: 

(1) Payments from the trust fund must be for— 

(a) The benefit of employees, their families and dependents; 
Medical and hospital care; 
Pensions on retirement or ‘death; 
Compensation for occupational injuries or illness; 
Insurance to provide any of the foregoing benefits; 
Unemployment benefits; 
Life insurance; 
Disability and sickness insurance; 

) Accident insurance. 

(2) There must be a written agreement between employer and 
the employee representative providing— 

(a) The detailed basis on which such payments are to be made; 

(6) Equal representation of employers and employees in the 

administration of the fund with provision for the selection 

of an impartial trustee to act in the event of a deadlock; 

_ (c) An annual audit of the trust fund, the results of which shall 

be available for inspection ¥ any interested person at the 
principal office of the trust fund; 


(d) A separate trust fund for pensions or annuities from which 
no payments except for such pensions or annuities may be 


made. 
Section 302 (d) provides that any person who willfully violates any 
of the provisions of the section shall be subject to a fine of $10,000, or 
imprisonment for 1 year, or both. 


1. Legislative history 


The legislative history of the Labor Management Relations Act, 
1947, clearly indicates that it was the intent of the Congress to prevent 
payments by an employer to the union representing his employees 
for such welfare benefits as the union might see fit to provide. The 
Hartley bill, H. R. 3020, as reported by the House Education and 
Labor Committee, made it an unfair labor practice for an employer 
to make payments— 


* * * of any kind * * * to any fund or trust— 


established by a labor organization, or— 


to any fund or trust in respect to the management of which, or the disburse- 
ments from which such organization can, either alone or in conjunction with any 
other person, exercise any control directly or indirectly (sec. 8 (a) (2) (C) (ii) of 
H. R. 3020, 80th Cong., Ist sess.). 


The language of the report accompanying H. R. 3020 is illustrative 
of the intent of the legislators at that time: 


By clause (C) (ii) of the same section (i. e., sec. 8) the bill forbids employers 
to pay to or for unions, or to any funds or trusts established, maintained, or con- 
trolled by them, in whole or in part, directly or indirectly, royalties, taxes, and 
other exactions, instead of paying the money directly to workers in the form of 

es * * *, Certainly it is not in the national interest for union leaders to 
control these reat, unregulated, untaxed funds derived from exactions upon 
employers (H. Rept. No. 245, 80th Cong., Ist sess., p. 29). 
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During the ensuing floor debate on H. R. 3020, an attempt to amend 
the bill so as to permit employer contributions to certain types of 
trust funds was made. (See debate on Landis amendment, p. 3621 et 
subseq., Congressional Record, House, April 16, 1947.) The amend- 
ment was defeated and the bill, as passed by the House of Repre- 
sentatives, contained the original language as reported by the com- 
mittee. 

The Senate bill, S. 1126, as reported by the Committee on Labor 
and Public Welfare (Rept. No. 105, 80th Cong., Ist sess.), contained 
no provision for the regulation of private employee welfare funds 
other than a directive to the Joint Committee on Labor-Management 
Relations to undertake a study and investigation of— 
the desirability of welfare funds for the benefit of employees and their relation 
to the social security system (title IV, sec. 402, S. 1126, as reported). 
However, in the supplemental views on S. 1126 filed by Senators 
Taft, Ball, Donnell, and Jenner, an amendment adding the present 
section 302, entitled ‘‘ Restrictions on Payments to Employee Repre- 
sentatives’”’ was proposed and later accepted by the Senate and the 
House. The language of the report accompanying this amendment 
further substantiates the theory that Congress intended to prevent 
the unrestricted use of employer-financed employee welfare funds by 
unions. The following appears in the aforesaid suppemental views: 

The amendment proceeds on the theory that union leaders should not be 
permitted, without reference to the employees, to divert funds paid by the com- 
pany, in consideration of the services of employees, to the union treasury or the 
union Officers, except under the process of strict accountability. 


And further: 


The necessity for the amendment was made clear by the demand made last vear 
on the part of the United Mine Workers that a tax of 10 cents a ton on coal be 
paid to the Mine Workers Union for indiscriminate use for so-called welfare 
purposes (8. Rept. No. 105, on S. 1126, Supplemental Views, p. 52). 


Subsequently the House conferees agreed to the language of the 
Senate amendment and receded from the position that all contribu- 
tions by an employer to an employee welfare fund be barred. Never- 
theless, it is clear that the Congress in approving the language of the 
present section 302 felt it necessary to legislate against unilateral union 
control and management of employee welfare and pension funds. 


2. Practical effectiveness of section 302 


The question of how well section 302 has worked in practice is one 
to which the subcommittee has given attention. During the 7 years 
that have elapsed since the passage of the Labor-Management Rela- 
tions Act, there has been a phenomenal growth in the number and 
size of employee welfare and pension funds. Investments and reserves 
have mounted into billions of dollars. Many millions of workers and 
their families have been covered by plans of one type or another, 
and the number of persons eligible for coverage is increasing daily. 
In terms of the public interest, it is now clear that the problem of 
proper administration and control of these huge funds is one of 
sufficient importance to demand a careful evaluation of the effec- 
tiveness of the controls written into the act by the Congress. 

The subcommittee’s investigation reveals that the intent of Con- 
gress to provide joint control and administration through a board of 
trustees composed equally of representatives of the employer and 





WELFARE AND PENSION PLAN INVESTIGATION 29 


the union is, in many cases, being circumvented. There seems to be 
a widespread feeling on the part of employer trustees that the trust 
fund is a union fund; that the employer’s responsibility ends with 
the termination of collective bargaining over welfare benefits; that 
the function of a trustee representing the employer in the fund’s 
administration is a nominal one only. In a number of cases there 
was evidence of complete failure by employer trustees to exercise 
even the most elementary duties and responsibilities of a trustee. 

In one case, for example, the union and the employer association 
agreed to set up an insured welfare fund providing life-insurance 
benefits to employees. The union was granted the exclusive right to 
select the insurance carrier. The resulting trust agreement met all 
the formal requirements of section 302 of the Labor-Management 
Relations Act, 1947. The fund was to be jointly administered by a 
board of trustees composed of 2 representing the union and 2 repre- 
senting the employer. One of the union trustees was to serve as 
chairman and one of the employer trustees was to be treasurer of 
the board. The chairman was given full and exclusive power to 
appoint all committees and to hire and discharge all fund personnel. 
The treasurer was authorized to approve all disbursements and to 
keep accurate and complete records and accounts. 

The union appointed its president and its secretary-treasurer to 
serve as the union trustees; the employer named its counsel and an 
official of the association to serve as employer trustees. Subsequently, 
the union trustee who had been secretary-treasurer of the local union 
died, and the employer trustee who had been counsel to the association 
resigned. They were never replaced. 

Thus, administration of the fund was left entirely in the hands of 
the two remaining trustees, (a) the president of the union who also 
served as chairman of the board of trustees, and (6) an official of the 
employers association who also served as treasurer of the board of 
trustees. 

It is noteworthy that the formal requirements of section 302 were 
fully met in this case. Yet, in actual practice, the intent of Congress 
that these funds be the subject of joint employer-union control was 
clearly frustrated, as will be seen from the following description of a 
staff interview with the employer-trustee and treasurer of the fund. 

He frankly admitted that, in his opinion, his sole function as a 
trustee was to approve disbursements. He acknowledged that he had 
never seen a copy of the trust agreement, that he had attended only 
one meeting of the trustees (which occurred in 1951 at the inception 
of the new welfare program), and that to the best of his information 
and belief there had been no meetings of the trustees since that time. 
When questioned about the financial condition of the trust fund, he 
stated he had never seen a financial statement of the fund’s operations, 
nor was he aware that there had never been an independent audit of 
the fund. He said he had no knowledge of whether or not the trust 
had complied with the tax requirements of the Internal Revenue 
Service. Apparently this trustee was not too concerned about either 
his responsibilities as a trustee or as treasurer of the fund. When 
asked about monthly salary payments to a certain employee of the 
fund, the trustee admitted that he did not know the employee and had 
made no effort to determine what services, if any, this employee was 
being compensated for because the amount of salary being paid was 
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only nominal and of no great consequence. He said: “I guess I’ve 
been a bad trustee.” 

The other employer trustee, who had been counsel to the employer 
association, and who had resigned as a member of the board of trustees, 
was also interviewed concerning his experience with the fund. He 
stated that inasmuch as the collective-bargaining agreement and the 
trust indenture which gave the union and the union trustee almost 
complete control over the operation of the welfare fund, had been 
forced upon the employers, many members of the employer association 
felt that, in fact, this was a union fund and that the employers should 
not be held responsible for irregularities. He added that some 
employers believed that the union might eventually be discredited 
if permitted to exercise full control. Nevertheless, he said that in his 
opinion, the interests of the employers would be protected by reason 
of the authority of the employer trustee-treasurer to approve dis- 
bursements. 

To sum up, here is a case that demonstrates the underlying fallacy 
of the theory that compliance with the formal requirements of the 
regulatory statute will insure adequate control. It points up the fact 
that a trusteed plan can be made the instrument of one of the parties 
in interest if there is a failure on the part of the trustees representing 
the other party to understand and exercise their duties and respon- 
sibilities as fiduciaries. Nonfeasance, as demonstrated here, could be 
as damaging to the rights and interests of the beneficiaries as mal- 
feasance. 

Some unions and employers have gone to considerable trouble in 
seeking to avoid compliance with the provisions of section 302. For 
example, one of the investigations by the subcommittee concerned the 
operation of a pension fund. This investigation revealed an interest- 
ing but rather complicated method of circumventing the act. 

Negotiations in 1951 between the local union and the employer 
association resulted in a pension plan to become effective in April of 
that year. The plan is still in full force and effect. It is administered 
by union officials exclusively; employers have no representation or 
voice in the administration of the program. It is financed by employer 
contributions in the guise of a ‘‘wage increase” of $2.50 a week for each 
employee member of the union as provided by the collective-bargain- 
ing agreement. That agreement requires the employer to draw two 
checks to the order of each of his employees: one for $2.50 and the 
other for the balance of the employee’s weekly earnings. The em- 
ployers further agreed to forward and pay over the $2.50 check in 
accordance with a written assignment from each employee-payee. 
(It is noteworthy that this procedure was agreed to by the employer 
association against the advice of counsel who questioned the legality 
of the assignment under both the Labor Management Relations Act, 
1947, and the applicable State law.) 

The local union then obtained from its members written assignments 
designated ‘‘pension fund assignment cards” which were presented to 
the employers who were thereby directed to forward and pay over the 
$2.50 ‘‘wage increase”’ to the trustees of the pension fund. The final 
step in the procedure was obtaining from each member a power of 
attorney authorizing the trustee-assignees to endorse the name of the 
member on the check and deposit it to the account of the pension fund. 

This case demonstrates the lengths to which some employers and 
unions will go to avoid compliance with the letter and spirit of the 





WELFARE AND PENSION PLAN INVESTIGATION 31 


Federal law. The modus operandi utilized indicates how the clear 
intent of the Congress to prevent unilateral union control of these 
funds may be frustrated. 


8. The problem of enforcement 


Section 302 of the Labor Management Relations Act of 1947 (29 
U.S. C. 186, 1952 ed.) is the only Federal statute directly applicable 
to the establishment and operation of collectively bargained private 
employee welfare trust funds. The pertinent provisions of the statute 
read as follows: 

(a) It shall be unlawful for any employer to pay or * * * agree to pay * * * 
any money or other thing of value to any representative of any of his 
employees * * *. 

(b) It shall be unlawful for any representative of any employees * * * to 
receive or accept, or to agree to receive or accept, from the employer of such 
employees any money or other thing of value. 

(c) The provisions of this section shall not be applicable * * * (5) with respect 
to monev or other thing of value paid to a trust fund established by such repre- 
sentative * * *. 

Subsection (c) (5) also prescribes the purposes for which the trust 
fund may be used and contains other detailed requirements relating 
to the administration and operation of the fund. 

Section 302 (d) provides criminal penalties for willful violations. 

Subsections (a) and (b) are the only proscriptions of the statute. 

Experience has shown that the statute is an ineffective instru- 
ment for the regulation and control of welfare and pension trusts arising 
out of collective bargaining contracts. To date there have been no 
successful prosecutions under this statute for failure to comply with 
the prescriptions of section 302 (c) (5). The difficulty of enforce- 
ment arises, in part, from the fact that a bona fide trust is not a “‘repre- 
sentative’ as that term is used in the statute. Consequently, pay- 
ments by an employer to a trust may be made without regard to the 
restrictive provisions of subsection (c) (5). Thus, the United States 
Court of Appeals for the Third Circuit has held that an oral agreement 
by an employer to make a payment to six trustees of the International 
Longshoremen’s welfare fund was not within the purview of section 302 
because the trustees were not “representatives” (Marine Division, 
I. L. A. v. Essex Trans. Co., 35 LURRM 2049). A similar conclusion 
was reached by a Federal district court in the case of Rice-Stix Dry 
Goods Company v. St. Louis Labor Health Institute (22 LRRM 2528; 
U.S. Dist. Ct., E. D. Mo., 1948). In this case it was held that pay- 
ments by an employer to a health and welfare plan set up as a charita- 
ble corporation, where the officers of the corporation were also officers 
of the union which had organized the corporation, was not a violation 
of section 302 inasmuch as the charitable corporation was not a 
“representative” of any employees of the employer. 

While the result of these decisions is that virtually all pension and 
welfare trust funds are free from Federal control, if they are collectively 
bargained, the conclusions reached are unquestionably based upon 
sound legal principles and do no injustice to the wording of the statute. 
For other cases in which the courts have emphasized the legally 
independent nature of welfare and pension trusts see Application of 
Townsend (130 N. Y. S. 2d 327); Upholsterers International Union of 
North America v. Leathercraft Furniture Company et al. (82 F. Supp. 
570); and Van Horn v. Lewis et al. (79 F. Supp. 541). 
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While the defects of the statutory language render effective enforce- 
ment difficult if not impossible, serious problems also are created by 
other provisions of the law. For example, subsections (a) and (b) 
make the guilt of the employer the sine qua non for the guilt of the 
representative. In other words, if one violates the statute so must 
the other. Consequently, it is difficult to obtain evidence necessary 
for conviction. Prosecutors are constantly met with the problem of 
obtaining proof. 

Furthermore, it is doubtful that the language is sufficiently clear 
and unambiguous so as to enable those affected by it to know their 
duties thereunder. If the language of a penal statute is so uncertain 
and vague as to make it impossible to ascertain the legislative intent, 
then it is ineffective to prescribe a crime because a criminal offense 
cannot be created by inference or implication. The present language 
of section 302 does permit the raising of this constitutional question. 
Even if the section is constitutional, the courts are bound to construe 
a penal statute most favorably to those charged with having violated 
its provisions (Application of Feller, 82 N. Y. 5S. 2d 852). 

In view of the foregoing the subcommittee suggests that if the Con- 
gress desires strict enforcement of the provisions of section 302, then 
it must clarify and redefine the meaning of the present statutory lan- 
guage. It is our view that, in its present form, the provisions of sec- 
tion 302 cannot be adequately enforced. 


4. The problem of disclosure 


It seems clear that the draftsmen of section 302 (c) (5) of the Labor 
Management Relations Act of 1947 believed that through the appli- 
cation of the principle of full disclosure the beneficiaries of employee 
welfare and pension trust funds would be afforded adequate protection 
against the arbitrary and capricious acts of those administering these 
funds and, at the same time, would provide them with the information 
they would have to have in order to protect their rights in the courts. 
(See Senate debate on Ball amendment, Congressional Record of May 
7-8, 1947, p. 4804 et subseq.) The act provides, therefore, that the 
specific purposes of the fund and the benefits to which employees are 
to be entitled must be set forth in a written agreement; that the trust 
fund must be audited at least once each year and the results made 
available to “interested persons” at the principal office of the trust 
fund. 

It will be noted, however, that there is no requirement in the law 
that the audit report be made available to the employees or contribut- 
ing employers at any place other than the principal office of the trust 
fund. Obviously, this is of little value to the beneficiaries or the em- 
ployers who are located at places remote from fund headquarters, as 
is quite often the case. It is true that some plans go to considerable 
trouble and expense to make the results of the audit available to both 
the employees and employers. This has been done in some cases 
through publication in the local newspapers; some plans mail out 
copies of the audit report directly to the beneficiaries and employers; 
others post the report on the bulletin board at union headquarters. 
These practices are to be commended, but the law itself merely re- 
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uires that a copy of the report be available at the fund headquarters. 
he subcommittee’s experience to date indicates that this is the usual 
practice. 

Even in those cases where efforts have been made to keep the 
interested parties completely advised, it was found that the audit 
reports consisted of little more than a statement of income and dis- 
bursements. The statement as to disbursements, in the usual case, 
sets out the expenses of the fund in terms of salaries, travel expense, 
expense for professional services, and other expenses of a fund of this 
type. It is worth noting, however, that there is no definitive break- 
down of such expense sufficient to provide interested persons with 
detailed information concerning the actual operation of the trust 
fund. The subcommittee does not quarrel with the fact that these 
are standard accounting procedures, but does wish to point out that 
information of this type is of little if any value to the beneficiary or 
employer for whom such information is intended. 

As an indication of the complete inadequacy of the statutory re- 
quirement of an audit, reference is made to one case which was brought 
to the subcommittee’s attention where the auditor admitted that he 
had not checked employer contributions to the fund against amounts 
reported to have been received and deposited to the credit of the 
fund. By what process of accounting legerdemain the auditor was 
able accurately to assess the fund’s financial condition under these 
circumstances remains a mystery. 

Thus, in the course of its studies of a number of welfare and pension 
funds, the subcommittee has found that the statutory audit require- 


ment is inadequate for two principal reasons: (@) The usual report 
fails to disclose, in sufficient detail, the purposes for which disburse- 
ments are made; (6) the report is not given such distribution as to 
completely inform all interested persons. 


C. STATE SUPERVISION AND REGULATION 


Another serious problem confronting the subcommittee was the 
absence of any authoritative information on the subject of State con- 
trol of the activities and functions of employee-benefit plans. Whether 
or not existing State laws were adequate and being utilized to super- 
vise and regulate welfare- and pension-plan operations was a question 
that required immediate consideration before the subcommittee could 
properly address itself to corrective legislation. 

Accordingly, a study was undertaken of the insurance, banking, 
and trust laws of eight States—California, Connecticut, Georgia, 
Illinois, Massachusetts, Missouri, Pennsylvania, and Texas. These 
States were selected because of diversified industry, degree of union- 
ization, and insurance activity. Furthermore, field investigations 
were in progress in Pennsylvania, Illinois, and California, and it was 
contemplated that similar field investigations would be initiated in 
Georgia, Missouri, and Texas. Connecticut and Massachusetts were 
aeret because of the concentration of insurance activity in those 

tates. 
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The following is a general summary of the findings resulting from 
the aforesaid study. 

Trusts created to administer private employee welfare and pension 
funds have not been made the specific subject of State regulation. 
None of the States selected for study has enacted legislation provid- 
ing the same or similar requirements and proscriptions as are contained 
in the Labor Management Relations Act of 1947 (sec. 302). Bene- 
ficiaries and trustees of welfare and pension trusts are governed by 
the same general trust and investment laws as apply to others in that 
status. State insurance laws have been applied to carriers, brokers, 
and agents but not to self-insured welfare or pension plans. With 
the exception of California and Massachusetts, where attempts have 
been made to regulate the activities of some types of pension associa- 
tions, there is no indication that the States have thus far concerned 
themselves with the problem of regulation of welfare and pension 
trust funds as separate legal entities. 

All of the States except Texas have provisions which exempt cer- 
tain of these trusts from the rule against perpetuities and accumula- 
tions. California, Massachusetts, Illinois, and Texas have adopted 
the so-called prudent man rule—defined as that standard of care 
which a trustee is to exercise in the management of the trust property 
and investment of its funds which men of prudence, discretion, and 
intelligence exercise in the management of their own affairs, not in 
regard to speculation, but in regard to the permanent disposition of 
their funds, the probable income and the safety of their capital 
(Springfield Safe Deposit & T. Company v. First Unitarian Society 
(1936) 293 Mass. 480; 200 N. E. 541). Connecticut, Georgia, Mis- 
souri, and Pennsylvania have enacted certain statutory requirements 
affecting the duties of trustees, including restrictions on trust-fund 
investments, requirements for bonding of trustees, regulation of cor- 
porate trustees, and so forth. 

Unfortunately, there is little case law to serve as a guide in deter- 
mining whether such funds come within the purview of the statutory 
controls presently available to the State authorities. Such lack of 
case law, in itself, may be an indication of the general belief that 
this type of trust fund is not subject to the regulatory provisions of 
State statutes. 

As has been pointed out, only California and Massachusetts have 
attempted through specific legislation to regulate private-employee 
benefit plans and the statutes of those States are applicable solely to 
certain trusts administering pension benefits. The following is a brief 
description of the pertinent provisions of the California and Massa- 
chusetts laws. A summary of the provisions of the general trust, 
insurance and investment laws of Connecticut, Georgia, Illinois, Mis- 
souri, Pennsylvania, and Texas appears in the appendix at pages I-V, 
California (citations are to Deering’s California Code) 

The retirement systems law (corporation code) defines a retirement 
system as a trust formed for the purpose of providing benefits to 
members retiring by reason of age or length of service or both (sec, 
28002.5). 

All such systems may provide death benefits and benefits for acci- 
dent disability or sickness, or benefits in the form of equities including 
the right to a portion of the trust fund upon severance of employment, 
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and the right to a percentage of the fund after a specified term of 
service (sec. 28402). 

The commissioner of corporations is given certain regulatory powers 
over such retirement systems, including licensing, approval of type of 
benefits to be paid, examination of the books, accounts, and records; 
revocation of license and suspension of operations; and seizure subject 
to appeal to a superior court. The commissioner is also empowered 
to enjoin violations of the act and such violations are misdemeanors 
(sec. 28411). He is authorized to promulgate rules and regulations 
necessary to carry out the provisions of the act (sec. 28201), 

Under the California act, certain exemptions are specified which 
exclude from regulation those retirement systems where all contribu- 
tions by an employer or employee, or both, are paid either directly or 
through a trustee, to a duly authorized insurer which in turn pays all 
benefits to the employee or his beneficiaries (sec. 28102). Thus a fully 
insured plan would be exempt from the regulatory statute. The law 
further specifically exempts those systems in which the trustee or co- 
trustee is a bank or corporation subject to the supervision of the State 
controller or the superintendent of banks (sec. 28103). The exemp- 
tions to the Retirement Systems Act are so inclusive as to lead one 
commentator to declare there are— 
specifically exempted from the requirements for qualification practically every 
type of employee benefit plan other than a wholly or partly insured pension or 
profit-sharing plan administered through a noncorporate trustee (Forster, The 
Retirement Systems Act, California Law Review 33; 434, September 1945). 

The California Commissioner of Corporations has advised the sub- 
committee that his office has issued 33 licenses under the retirement- 
systems law. He also states: 

The law, in my opinion, vests very little authority in the commissioner of corpo- 
rations to determine the fairness of a retirement plan. The principal obligation 
placed on the commissioner by the law is to determine the adequacy of reserves 


to cover the liabilities on account of benefits payable under the plan and to safe- 
guard the funds actually contributed for the purpose of effecting the plan. 


The subcommittee has also received a letter from the attorney 


general of California in which he concurs in the conclusions of the 
commissioner of corporations. 


Massachusetts (citations are to annotated laws of Massachusetts) 


Chapter 32, sections 39 through 41 of the Massachusetts law apply 
to private pension associations only. Employees, officers, and agents 
of an employer and the employer may form an association for the 
purpose of providing an annuity, pensions or endowments for employ- 
ees retiring because of age. The participating employees and the 
employer must contribute to the fund in the manner and to the 
extent specified in the bylaws. The statute provides that the funds 
of an association shall be held by trustees independently of other 
funds of the employer. The bylaws of the association must prescribe 
the manner in which the funds may be invested and paid out. They 
are to be used for the purchase or payment of annuities, pensions, or 
endowments to employees retiring on account of age, for the payment 
of the representatives of employees dying before retirement age, for 
the payment of employees retiring before becoming entitled to a 
pension or annuity, and for administrative expenses. 

The statute specifically states that a pension association shall not 
be subject to the provisions of the insurance law of the State except as 
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provided in the section relating to the supervision and regulation of 
these funds by the commissioner of insurance. He is authorized to 
approve the bylaws and the association is required to make annual 
reports to the commissioner in the form he considers necessary to show 
its business and financial condition. He is also empowered to inspect 
the books and papers of the association in order to verify statements 
made in the annual report. 

The subcommittee has been informed by the Department of Bank- 
ing and Insurance of the State of Massachusetts that there are five 
associations authorized under this law. There are no rules or regula- 
tions issued by the commissioner of insurance since his department 
imposes literally the requirements of the statute. We have also been 
informed that no annual reports are issued by the insurance depart- 
ment pertaining to these associations. 

Massachusetts law specifically states that a noncorporate trustee 
administering an employee pension and welfare trust will be governed 
by the general law applicable to trusts and all trustees (ch. 203). 
Corporate trustees, that is, a trust company or the trust department 
of a bank acting as a trustee of a pension and welfare fund, are 
subject to the law relating to such corporate fiduciaries and to general 
trust law (ch. 172). Before a corporate trustee may transact any 
business a certificate must be issued by the Board of Bank Incorpora- 
tion, if the latter finds that the various requirements of the law have 
been complied with (ch. 172, sec. 11). The company or trust depart- 
ment may exercise its trust functions only after written approval by 
the board. The other requirements of the statute are similar to 
those of other States having to do with the regulation and supervision 
of corporate trustees engaged in a fiduciary function. 

The Massachusetts statute specifically provides that trade unions 
and other associations of wageworkers whose principal objects are 
to deal with the relations between employers and employees relative 
to wages, hours of labor, and other conditions of employment, shall 
not be subject to the insurance laws (ch. 175, sec. 29). 


1. Rights and remedies of beneficiaries 

The remedies available to beneficiaries of trusts established to ad- 
minister welfare and pension plans have been clearly delineated by 
the courts. In the leading case of Van Horn v. Lewis (79 F. Supp. 
541), the welfare and retirement fund of the United Mine Workers 
was held to be in the nature of a beneficial charitable trust. It has 
been said that health and welfare trusts which are the result of col- 
lective-bargaining agreements may properly be classified as charitable 
trusts inasmuch as they are for social betterment as against private 
gain and they are of such size and the membership qualifications are 
so broad that the trust provides substantial benefits of a charitable 
nature to the community in general.’ If it may be assumed that wel- 
fare and pension trusts arising out of collective bargaining are, in fact, 
in the nature of beneficial charitable trusts, then enforcement of the 
rights of the beneficiaries has been a responsibility of the State since 
1601 when the Statute of Charitable Uses was enacted by Parliament 
(43 Eliz., ch. 4). Some States have provided by statute that an ac- 
tion may be brought by the attorney general upon his own informa- 
tion or upon the complaint of any interested party (which would in- 


* See Bogert, Trusts and Trustees, vol. 2A, p. 20 and also see Union Pacific Railroad Company v. Artist, 
60 Fed. 365; Guilford v. Arthur, 158 Ill. 600, 41 N. E. 1009. 
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clude a beneficiary or beneficiaries) for the enforcement of a charitable 
trust. Thus, in Wisconsin, it is provided that if the attorney general 
refuses to act, a specified number of “interested parties” may bring 
an action in the name of the State on their own complaint.” In 
addition, several States have statutes giving the attorney general or 
other State agencies the authority to require financial data and other- 
wise exercise supervision over charitable trusts." 

The power, however, is not exclusively vested in the attorney gen- 
eral of the State. It is generally held that a person who has a special 
interest in the performance of a charitable trust can bring an action 
for its enforcement.” 

While the States already have ample authority to act through their 
attorneys general following the commission of a breach of trust or the 
commission of any act of malfeasance in the administering of trust 
funds located within the State, there is a definite and growing trend 
toward the enactment of legislation at the State level which would 
set up administrative controls to prevent abuses by trustees and 
administrators of charitable trusts.” 

Federal courts also have warned that abuses in the administration 
of health and welfare funds will not be tolerated: 


The burdening of the fund with undue administrative expenses or lush salaries 
for union officials will not be tolerated ; excessive restrictions, either in the insurance 
policies or in the bylaws and regulations, or the providing of small benefits to the 
empioyee members in proportion to the amount contributed by the employee 
parties or the premiums paid, taking into consideration the risk involved, will 
cause more than a lifting of the evebrows (Upholsterers Internctional Union v. 
Leather craft Furniture Company, (1949) D. C. E. D., Pa., 82 F. Supp. 570). 


As to the liability of trustees of health and welfare funds, the court 
in this case also said: 


As seen in United Garment Workers of America v. Jacob Reed’s Sons, et a!. (D. C. 
E. D., Pa. 83 F. Supp. 49), at page 52: ‘‘The Court considers such funds as rather 
sacred, and it is the purpose of the law that they be available when due under the 
contract.’”’ Therefore, whenever the trustees use, or attempt to use, directly or 
indirectly, the fund for a purpose other than for the sole and exclusive benefit of 
the employee members, this court, when called upon, will enjoin the trustees from 
making the improper expenditure * * *. A provision in the bylaws or regulations 
denying the employee-members the right to resort to the courts to protect their 
beneficial interest in the fund is of no legal effect. 


Two recent cases indicate that the courts will look with favor 
upon the petition of a beneficiary even though his right to benefits 
has not vested. For example, in the case of Bednar v. United Mine 
Workers Welfare and Retirement Fund, et al. (DC, D. of C. (1953); 25 
CCH Labor Cases, 68,352), a miner otherwise qualified was denied a 
pension by the fund’s board of trustees because he had failed to work 
the last 2 days (March 29 and 30, 1946) of the eligibility period. As 
a result of a strike the mine then was shut down for 2 months. The 
miner did report again for work on June 3, 1946, after operations at the 


mine had been resumed, but was told that he could not be employed 


because of his age. He had received a check dated March 28, 1946, 
representing his pay for the period ending on that day, which was the 
last day he actually worked. The defense contended that the check 


1 Wisconsin Laws, 1945, ch, 458, p, 822. 

it Cf. New Hampshire Revised laws 1942, ch. 24, sec. 13A-13N, as amended; Rhode Island Laws 1950, ch, 
2617 as amended by laws 1951, ch. 2852; Massachusetts General Laws, ch. 217, sec. 19 as amended. 

12 See Scott, Trusts, p. 2054. 

18 See Bogert, Proposed Legislation Regarding State Supervision of Charities, 52 Michigan Law Review 
633 (March 1954). 
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was proof that the miner’s employment had been severed on that date. 
The court held that the miner was entitled to a pension and that he 
was employed on a date subsequent to May 28, 1946, pointing out that 
it was through no fault of his that he was unable to work during the 
period of the shutdown. The court said, “The court is not willing 
to make a determination that a miner who has worked more than 20 
years in the mining industry, and who for 2 days does not work is to 
be deprived of his pension rights because of failure to work on those 
2 days.”’ The court further refused to accept the defense’s contention 
that because the miner received his last check on March 28, 1946, 
that was sufficient ground for holding that his employment with the 
industry had been severed on that date. 

Similarly, in the case of Forrish v. Kennedy (Pa.; 1954 Sup. Ct.; 
105 A. (2d) 67; 25 CCH Labor Cases, 68, 434) it was held that the 
trustees of a pension fund could not deny a pension to a coal miner 
who satisfied the eligibility requirements except for violation of the 
union’s constitution which prohibits members of the union from 
engaging in the sale of intoxicating liquors. In 1909 the plaintiff in 
the case became a member of the United Mine Workers Union and 
maintained that membership by paying all dues and assessments until 
his retirement. From 1947 to 1950, he ran a restaurant and bar 
where intoxicating liquor was sold. The officers of his local union 
had full knowledge of his activities, but continued to accept his pay- 
ments of dues and assessments. The trust agreement under which 
the trustees operated provided that the trustees would have full 
authority on questions of eligibility for benefits. They adopted a 
rule that membership in good standing in the union, which was a 
condition precedent to eligibility for benefits, must be certified in each 
case by the local and district union officers. It also provided that the 
international union was to have final say on all membership matters. 
After the plaintiff had become 60 years of age, an injury caused his 
retirement and he applied for a pension. The local union certified 
his membership in the union, which was confirmed by the district. 
However, the trustees refused to pay the plaintiff the pension, having 
determined in their own discretion that he was not a member of the 
union in good standing when he applied for his pension because of his 
having engaged in the sale of intoxicating liquor. 

The court, in granting the plaintiff’s petition, held that since the 
purpose of the trust was to provide, among other things, pensions on 
retirement and that the plaintiff had met all the requirements, in- 
cluding certification of membership in the union, he could not be 
denied a pension by the trustees. The court said that the purposes 
of a trust cannot be frustrated at the whim and caprice of the trustees 
and that courts of equity can always intervene to control such an 
unreasonable exercise of discretion. 

It would thus appear that beneficiaries of welfare and pension trust 
funds established through collective bargaining have a means of pro- 
tecting their rights and interests through the courts. However, as a 
practical matter, it is doubtful whether the beneficiaries are aware of 
the remedies so afforded or whether they are in any position to pursue 
a course of action to effectuate those remedies. If the trust instru- 
ment denies to the beneficiaries any right, title, or interest in or to the 
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funds of the trust and if a beneficiary’s rights remain potential rather 
than vested, a question immediately arises as to whether or not such 
beneficiary would have any standing in court. The very fact that 
there is a scarcity of case law involving the rights and remedies of 
beneficiaries of employee welfare and pension trust funds, under either 
Federal or State law, is reason enough to doubt the effectiveness of 
available legal remedies. 

It is a valid conclusion that the beneficiaries of these welfare and 
pension funds are confronted with definite problems in getting into 
court and successfully pleading a cause of action. As a practical 
matter, an employee-beneficiary will probably think twice before 
agreeing to undergo the cost and risk of a suit which constitutes a 
challenge both to the power and authority of a board of trustees (which 
can grant or withhold benefits) and, in most cases, to the power and 
authority of his own union’s leadership. 

It is the consensus of the subcommittee that current State insurance, 
investment, and trust laws, in their general application, do not afford 
the means for effective regulation of private employee welfare and 
pension funds as separate and distinct legal entities. Furthermore, 
we are by no means sure that the legal rights and remedies available 
to the beneficiaries are, in themselves, fully adequate to protect their 
interests. It is our belief that the conservation of the funds and the 
protection of the rights and interests of the beneficiaries can be best 
assured not so much by resort to legal remedies, but through strength- 
ening administrative controls both at the State and National levels. 

We do not ignore the many problems inherent in this complicated 


situtation. We realize that the problem of Federal-State jurisdic- — 
tional conflict must be met and eventually resolved. We are con- 
vinced, however, that the appropriate State and Federal authorities 
should take immediate action to reexamine and reevaluate existing 
control mechanisms presently available to them to determine what is 
lacking and what is required to insure adequate protection of the 
interests of the beneficiaries and proper administration of these funds. 


D. UNION CONTROLS 


The staff examined the international constitutions of approximately 
70 labor organizations to ascertain the degree of control that may be 
exercised by international union leadership over the activities of local 
union officials acting as trustees of employee welfare and pension 
plans. 

The disciplinary powers of international union presidents, secretary- 
treasurers, and executive boards appear adequate to deal with 
breaches by local officials of union law and custom. Punishable of- 
fenses typically ranged from nonpayment of dues and dual union 
membership to conduct “disloyal” and “unbecoming a union member” 
or “detrimental to the best interests of the union” and “‘bringing the 
union into discredit or disrepute.’’ Fines, suspension, and expul- 
sion were among the most common penalties. Furthermore, many of 
the constitutions contained provisions empowering international 
officers to examine and take possession of property, books, funds, 
and records of constituent locals.'* When, in the judgment of inter- 


4 For example, see Constitution of the Bridge, Structural and Ornamental Iron Workers (A. F. of L.), 
art. TX, sec. 12. 
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national officers, such action was necessary, additional wer to 
suspend local officers and appoint trustees to administer the local’s 
affairs was often provided.” 

It is true that constitutional provisions on control and regulation 
of welfare and pension funds, as such, were few. Of the union con- 
stitutions examined, only two gave the international explicit authority 
over local welfare and pension fund operations.’® But some of the 
powers and clauses in union constitutions are amenable to the 
broadest interpretation.” Surely, waste and misappropriation of 
welfare trust funds bring any “union into discredit or disrepute.” 

Although explicit constitutional provisions for supervision and con- 
trol of welfare and pension funds are rare, a number of constitutions 
apparently give international officers ample power to discipline local 
officials and union trustees of welfare funds—if they wish to do so. 
The subcommittee does not look with favor on governmental action 
which will encroach further on internal union affairs. Accordingly, 
the subcommittee believes that action by international union leaders 
to use their existing powers more fully and, where such powers are 
not now available, to seek new constitutional authority over welfare 
trust funds, is urgently needed to remedy some of the abuses. 


VI. AurTHorRITY AND RESPONSIBILITY OF FEDERAL AGENCIES 
A. UNITED STATES DEPARTMENT OF LABOR 


Federal regulation of employee welfare and pension plans is con- 
fined, in the main, to the requirements set forth in section 302 of the 
Labor Management Relations Act of 1947. The act does require 
unions to file copies of their constitutions and bylaws, together with 
an annual financial report, with the Department of Labor. There is, 
however, no similar requirement making it mandatory that employee 
welfare and pension plans, as such, file information of any kind with 
the Department of Labor. 

Section 211 of the Labor Management Relations Act of 1947 
requires the Department of Labor to maintain a file of copies of all 
“available” collective-bargaining agreements and other “available”’ 
agreements. But there is no requirement making it mandatory that 
copies of welfare and pension trust agreements be filed with the 
Labor Department and those copies of such agreements as are on file 
have been submitted voluntarily. Furthermore, section 211 provides 
that “no specific information submitted in confidence shall be dis- 
closed,”’ and hence it is not ordinarily available. 


B, DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


The Department of Health, Education, and Welfare and its con- 
stituent agencies collect, analyze, and publish information on 
various aspects of welfare and pension plans. For example, the 
Division of Research and Statistics of the Social Security Adminis- 


18 For example, see the Constitution of the Bricklayers, Masons and Plasterers International Union (A. 
F. of L.), art. VIII, sec. 1. 

%¢ Constitution and Bylaws of the International Ladies’ Garment Workers’ Union, art. 15; Constitution 
Amalgamated Clothing Workers of America, art. X. 

17 Some union leaders have acted promptly and effectively when welfare fund abuses have been disclosed. 
The subcommittee wishes to commend the international officers of the Congress of Industrial Organizations 
on the steps taken against five New York ad locals of its Retail, Wholesale and Department Store Union. 
The leadership of the International Ladies’ Garment Workers’ Union similarly deserves commendation for 
the action taken against certain of its employees. 
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tration has, since 1948, published on an annual basis certain informa- 
tion on income and disbursements in the fields of health and disability. 
This Division also surveys and reports periodically on the character- 
istics and operations of independent medical care plans and has 
published several studies on various aspects of employee benefit plans 
in the steel and other industries. The chief actuary of the Social 
Security Administration also collects, analyzes, and publishes infor- 
mation on certain actuarial, insurance, and related aspects of em- 
ployee benefit plans. 

hese studies are made pursuant to section 702 of the Social Security 
Act which calls upon the Social Security Administrator to study and 
make recommendations as to the most. effective methods of providing 
economic security through social insurance and as to legislation con- 
cerning old-age pensions, unemployment compensation, accident 
compensation, and related subjects. There is, however, no statutory 
authority in the Department of Health, Education, and Welfare or 
the Social Security Administration giving these agencies the right to 
require the submission of financial or operating data by private 
employee welfare and pension funds. 


C. INTERNAL REVENUE SERVICE 


It is generally but mistakenly believed that the tax requirements of 
the Internal Revenue Service have provided adequate controls over 
the establishment and operation of welfare and pension trust funds. 

It is true that, prior to the enactment of the Internal Revenue Code 
of 1954 (sec. 6033), properly qualified welfare and pension trust funds 
could obtain tax-exempt status by filing an application with the 
Internal Revenue Service but failure to file, in itself, imposed no 
immediate penalty. Of course, if the Internal Revenue Service later 
questioned the tax-exempt status of a fund, then the trustees had to 
prove the fund was entitled to tax exemption or pay the assessed taxes, 
interest, and other statutory penalties. 

The subcommittee found that in many cases involving welfare funds 
no requests for tax-exempt rulings were filed. Since there was no 
immediate penalty for failure to file it is not difficult to understand 
why some fund administrators thought that filing was unnecessary. 

t is apparent that provisions of the law were such that the Internal 
Revenue Service was not in a position to make statistical analyses 
of the size and extent of welfare and pension funds, nor did the law 

rovide a means by which any regulatory control could be exercised 
y this Service over such funds. 

It is hoped that the provisions for mandatory filing of applications 
for tax exempt rulings under the Internal Revenue Code of 1954 (see. 
6033) will provide more effective controls than have been available 
heretofore. 

D. NATIONAL LABOR RELATIONS BOARD 


The National Labor Relations Board has no primary jurisdiction 
over welfare and pension funds. It is true that the Board has handled 
cases involving welfare funds, but these have been typically complaint 
cases involving either a refusal to bargain or discrimination against 
nonunion employees with respect to benefit eligibility." When the 


18 See Jandel Furs, 100 NLRB 234 (1952). 
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Board has evidence that there is a violation of section 302, the case 
is referred to the Department of Justice for prosecution. 


VII. Conciusions 


Based upon its 6 months’ study of private employee welfare and 
pension plans the subcommittee makes the following preliminary 
findings and conclusions: 

1. In terms of cost, coverage, and impact on the economy, these 
plans constitute a program of national importance. 

(a) It is reliably estimated that employers alone contribute at least 
$5 billion each year to finance these plans,’* and to this figure must be 
- added a considerable amount contributed by employees. 

(6) At least 11,290,000 workers are covered by plans of one type 
or another providing some protection against the hazards of sickness, 
accident, disability, unemployment, old age, and death.” Thus, 
more than 75 percent of approximately 15 million workers currently 
under collective-bargaining agreements are provided with some 
measure of economic security against one or more of the aforemen- 
tioned contingencies. 

(c) It is estimated that “more than $17 billion are lodged in pension 
funds” with the net annual increase in reserves aggregating about 
$2 billion.” 

2. The size and scope of these plans poses a real problem of adminis- 
tration and regulation. 

(a) Labor and management generally have been unprepared to cope 
with the many Seonite problems incident to the regulation and 
administration of welfare and pension plans involving millions of 
workers and billions of dollars. Trial and error methods have been 
pursued with resultant damage to both the interests of plan bene- 
ficiaries and to sound and harmonious labor-management relations. 

(6) Opportunities for personal gain and unjust enrichment are 
inherent in any area of the size and economic potential of employee 
welfare and pension plans. It is not surprising, therefore, to find, as 
we have found, that dishonesty or avoidance of the law characterize 
the administration of many of the plans we have investigated. 

(c) Existing Federal, State, and private controls are inadequate to 
regulate effectively the administration of these plans. Evasion of the 
Federal statutes, lack of State law enforcement, and a reluctance to 
invoke private regulatory controls are apparent in far too many cases. 

3. With notable and commendable exceptions the parties at inter- 
est—management, labor organizations, the insurance industry—have 
not met their responsibilities fully and have been equally remiss in 
failing to take preventative action against abuse and mismanagement. 

(2) Management trustees generally take the position that they owe 
a primary duty not to the beneficiaries of the trust, but to the em- 
ployers financing the welfare or pension trust fund. This concept of 
the duty of a trustee is scarcely compatible with the traditional com- 
mon law doctrine of trusts and the duties of trustees. Of even greater 
significance is the fact that in most cases where improper practices, 

1% U. 8. Department of Commerce, Supplement to the Survey of Current Business, National Income, 
“* wee of Labor Statistics, U. 8. Department of Labor. Survey of all national and international unions 
(A. F. of L., CIO, and independents) and single-firm unions with 1,000 or more members. Excludes unions 
of railroad and government employees 


as a Reserve Bank of New York, Monthly Review of Credit and Business Conditions, December 
p. 187 
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waste, and mismanagement occurred, we found both nonfeasance and 
apparent indifference on the part of employer trustees. Too many 
employers take the view that their responsibility ends with the Si ing 
of the collective-bargaining agreement establishing the plan. Thus, 
joint administration of welfare and pension trust funds, as intended 

y the Congress, becomes a farce. This often results in inefficient 
and, in some cases, dishonest administration of the funds. 

(6) The national and international labor organizations slowly are 
becoming aware of the activities of some of their local officers in the 
field of collectively bargained welfare and pension funds. It is some- 
what disconcerting to find, however, that this awakening has taken 
place only recently, after certain investigations have focused public 
attention on some of the more culpable practices indulged in by some 
local labor officials. With the commendable exception of the action 
taken by the CIO leadership in promptly expelling local officers in 
New York City who had been looting welfare funds, and the recent 
action taken by the leadership of the International Ladies’ Garment 
Workers’ Union, we are unaware of any direct action by others in 
responsible positions of union leadership. There is much talk 
pr ieee the sanctity of local union autonomy; there is a great deal 

ublicity about what should be done; and, of course, there is the 

erstandable tendency to place the blame on somebody else. But 
a have found no evidence of any direct action being taken by the 
top union leadership to discipline those few within the labor union 
movement who have used welfare funds solely as a means of enhancing 
their own power, prestige, and financial standing. 

There is no question of the constitutional power of most interna- 
tional presidents or the executive boards to discipline local officials 
who discredit the international union. That power should be no less 
effective against the same local officers when acting as trustees or 
administrators of welfare or pension trust funds. Even without 
express authority the international should insist that its local officers, 
when acting as trustees, be competent and cognizant of their respon- 
sibilities to the e loyees who are the beneficiaries of the trust. 

oats istoveintional labor organizations should have the neces- 


power to inspect and audit local welfare and pension funds 
to a full disclosure of all financial transactions affecting the 


fund to all interested parties. Without these powers, the problem of 
preventing abuse and malpractice may never be solved. The sub- 
committee is sure, however, that responsible union leaders are 
aware of the serious nature of the problem with its damaging implica- 
tions to the whole labor movement and that effective preventative 
steps are contemplated. 

(c) Certain insurance companies have sanctioned practices that 
encourage collusion, corruption, and fraud in the administration of 
insured welfare and pension plans. The subcommittee has found that 
the insurance carriers have no real control over the activities of their 
brokers and agents. But they do establish commission scales and 
service fee arrangements. It is in this area that certain companies 
have sanctioned questionable practices. If commissions and fees are 
set at unreasonably high levels as is often the case, or if as many different 
scales are permitted as will be necessary to “get the business” then two 
things can happen: (1) The agent or broker is in a position to ‘kick 
back” to those who control the fund; and (2) cost to the fund is 
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increased. In both instances the beneficiaries suffer and the proper 
administration of the fund is impaired. 

The subcommittee commends the recent action taken by the State 
of New York in the enactment of a law * providing the insurance com- 
missioner of that State with the requisite authority to conduct periodic 
examinations of the books, records, and accounts of welfare and 
pension trust funds operating within New York. Inasmuch as most 
State insurance laws provide little, if any, means whereby these funds 
may be regulated, it is the hope and suggestion of the subcommittee 
that other State legislatures will find it desirable in the public interest 
to enact similar control measures. 

In addition, the insurance industry working with the State insurance 
commissions can do much to remedy the situation, at least in part. 
Commission and service fees should be set on a reasonable and uni- 
form basis. Unreasonable commission and service fee scales should 
be banned. Before an agency agreement is consummated more in- 
tensive efforts should be made to determine the background and 
character of prospective agents and brokers. State insurance com- 
missioners should be authorized to require the filing of annual financial 
statements, in such form as they may prescribe, by agents and brokers 
handling group insurance business. 

The subcommittee is aware that these suggestions may present 
many problems difficult of solution. The important thing, however, 
in terms of the best interests of the insurance industry and the general 
public, is for the industry to come to grips with the problem and assume 
its share of the responsibility for decent and honest handling of group 
insurance of employee benefit plans. 


VIII. RecomMMENDATIONS 


During the 6 months’ period of its existence, the subcommittee has 
conducted as extensive and intensive a study as its limited resources of 
funds, personnel, and time permitted. Our findings indicate the need 
for corrective legislation to insure more adequate protection of 
employee-beneficiary rights and interests than is now available. The 
investigative task is far from complete. The subcommittee is con- 
vinced that further study and findings of fact are necessary before 
adequate and effective standards and safeguards can be recommended. 

The subcommittee’s investigation to date has been confined almost 
entirely to a study of certain employee welfare trust funds. Pension 
plans, unilaterally administered plans, industrywide plans, and other 
types of employee-security programs have not been fully investigated. 
Therefore, in order that the Congress may have complete information 
covering the entire field of private employee benefit plans, the sub- 
committee recommends: 

1. That the present investigation be continued and extended to 
include a representative group of industrywide plans such as those in 
the steel, automobile, mining, clothing, and electrical industries. 

j 2. anes an intensive study of pension-fund operations be con- 
ucted. 

3. That the study be extended to include unilaterally administered 
plans in addition to those jointly administered. 


22 Laws of 1954, ch. 278, effective March 27, 1954. 
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We further recommend: 

1. Completion and correlation of available statistical information 
relating to the size, cost, and coverage of both employee welfare and 
pension funds. 

2. A further study of Federal, State, and private regulatory con- 


ols. 

3. Public hearings to obtain expert testimony from representatives 
of employers, labor, the insurance and banking industries, and State 
and Federal agencies. 

The subcommittee believes it would be premature, if not presump- 
tuous, to recommend specific regulatory legislation to the Congress at 
this time. The situation requires more than hasty and ill-advised 
legislation. Of course we realize there is no legislative cure-all for a 
problem so complex and of such potential impact upon the national 
economy and the economic security of millions of American workers. 
However, several broad areas where legislative controls might be 
developed on a sound basis should be more fully explored: 


1. Full disclosure 


The subcommittee is convinced that complete disclosure provides 
the most effective single deterrent to malpractice, mismanagement, 
and waste. 

Therefore, consideration should be given to the feasibility of re- 
quiring all private employee welfare and pension plans and funds to 
register aot to file annual reports with a Federal agency, on a form to 
be prescribed by such agency, the information to be made available 
to all interested persons. 


2. Inspection and supervision 

Consider granting authority to a Federal agency to make periodical 
inspections and examinations of the books, records, and accounts of 
all welfare and pension trust funds established through collective 
bargaining in an industry affecting interstate commerce. 


3. Enforcement 

Consider the advisability of retaining section 302, in its present 
form, as the only Federal statute directed specifically at the regulation 
of collectively bargained welfare and pension trust funds. If the 
Congress finds that the statute in its present form is unenforceable, 
then consideration should be given to its repeal and the enactment of 
new statutory language clearly expressing the intent of the Congress 
and defining the extent to which the Federal Government should 
exercise its regulatory functions in this field. 
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TaBLE I,.—Distribution of union-group insurance policies by State, policy year 
1952-53 ' 


| i 
Number of Billed State Number of| Billed 
policies premium % policies premium 


Alabama 

Arizona 

Arkansas. __ 
California 

Colorado 
Connecticut 
Delaware... _._- 
District of Columbia 


$711, 935 || New Hampshire.._..____. sdaclies $e 
160, 564 || New Jersey $5, 965, 419 
77, 762 || New Mexico......._...__- oe as 
24, 128, 641 || 40, 285, 858 
1,119, 183 || North Carolina._______- 79, 009 
1, 785, 198 || North Dakota__-._.--..-- 6, 771 
18, 195 || . j 3, 855, 249 
668, 234 || Oklahoma...__._..__- ane Joe 
Peas Si ooh 5d. 3 : 4, 638, 651 
168, 646 Pennsylvania__........._. : 8, 309, 017 
41,426 || Rhode Island 
6, 258, 686 || South Carolina_- p 
2, 418, 762 || South Dakota____..._.- . 
209, 748 || Temmessee._...........- bid 
i 
ot ig AREER A Se ‘ 
204,723 || Vermont...-..........-- { 
3, 879 2 
1, 325, 476 || Washington 
1, 128,100 || West Virginia.-_-........- 
8, 201, 416 || Wisconsin. - 
1, 286, 289 || Wyoming... ..-. ca 
10, 431 Alaska 
2, 658, 432 || i 
122, 839 | $$$ |} — 
95, 547 7 127, 475, 757 
128, 228 || 


i Funds were set up in 1953 and 1954 in most of the States having no funds in 1952. 
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APPENDIX 





CONNECTICUT 
(Citations are to the General Statutes of Connecticut) 


Connecticut law states that a noncorporate trustee administering 
an employee pension and welfare trust will be governed by the general 
law applicable to inter vivos trusts (ch. 337). 

Banks and ens companies acting as trustees of pension and welfare 
funds are subject to the general laws of the State relating to such 
fiduciaries -_ the commissioner of banks is given general powers of 
supervision including the authority to: (1) conduct periodic examina- 
tions of corporate Raccleties (2) require them to submit detailed 
annual financial reports, and (3) establish reasonable forms of account- 
ing to show accurately the assets, liabilities, and earnings. 

he Connecticut attorney general has advised the subcommittee 
that the State insurance commission exercises no jurisdiction over 
self-insured plans and that for all practical purposes “the funds are 
not subject to effective State regulation in Connecticut.” 


GEORGIA 


(Citations are to the Georgia Code Annotated) 


With the exception of an amendment to the State insurance code 
enacted by the Georgia Legislature in 1953 (ch. 56-9; 56-929), 
which provides a limitation on the amount of new group term insur- 
ance delivered to an employer, a labor union, or the trustees of a 
fund established by an employer or a labor union, there has been no 
legislation designed to apply specifically to the regulation of welfare 
and pension plans as separate legal entities. 

The Georgia attorney general’s office has advised the subcommittee 
as follows: 

Welfare and pension plans and the collective-bargaining agreements are com- 
paratively new in this State, and up to this time (September 17, 1954) the State 


of Georgia does not appear to have any statute or regulations covering such 
plane or funds. 


ILLINOIS 
(Citations are to Smith-Hurd Annotated Statutes) 


In Illinois, if a trust is administered by individuals and not cor- 
porations or ‘banks, the trustees are subject to the general law of the 
State. Corporate ‘trustees, that is banks and trust companies, are 
subject to a certain amount of regulation by the auditor of public 
accounts. 

Apparently welfare and pension plans in Illinois are not considered 
as engaging in the business of insurance, although it is noteworthy 


47 





48 WELFARE AND PENSION .PLAN INVESTIGATION 


that the statute specifically states that the general insurance law 
extends to— 


* * * associations, societies, orders, individuals, or aggregates of individuals, 
engaging in any sort of insurance. [Italics supplied.] 

We have been unable to find any case law expressly holding that the 
statutory language would bring within the purview of the insurance 
code those self-insured funds or plans that are issuing benefit certifi- 
cates and paying benefits. The Illinois Department of Insurance 
has not attempted to assert jurisdiction over private employee 
benefit plans which are self-insured. 


MIssouRI 
(Citations are to Vernon’s Annotated Missouri Statutes) 


Noncorporate trustees of pension trusts are subject to the general 
trust law of the State of Missouri. This requires all trustees, whether 
individual or corporate, of a trust consisting of real, personal, or mixed 
property, to give bond in the circuit court for faithful performance, 
unless expressly excepted from such requirement by the trust instru- 
ment. (VAMS, sec. 456.130.) The circuit court has supervision of 
trustees with the power to appoint and remove them. As to the 
investment of trust funds, it has been held in Missouri that they are 
not regulated by statute except for the inhibition placed upon the right 
of ay trust company to invest trust funds held by it in its own capital. 
(St. Louis Union Trust Company v. Toberman (1940) 140 S. W. 2d 


68, 72.) Banks acting in a fiduciary capacity and trust companies 
are subject to regulation by the State finance commissioner. 


The statute states than an insurance company established by a 
union to handle any of its insurance business will be under the super- 
vision of the superintendent of insurance (sec. 374.010). The super- 
intendent of insurance and the attorney general also are given the 
authority to approve health and accident policies (sec. 376.400). 
The law further provides that no individual or association of indi- 
viduals, under any style of name, shall be permitted to do the business. 
of insurance within the State of Missouri unless he or they shall first 
fully comply with all the provisions of the insurance laws (sec. 375.030). 
It has been held that an order, society, or association which admits to: 
membership only persons engaged in one or more crafts or hazardous 
occupations are subject to the general insurance laws of the State 
(Murphy v. Brotherhood of Railway Trainmen (1917) 199 S. W. 730, 
731; O'Neil v. Grand Lodge Brotherhood of Railroad Trainmen (1924) 
261 S. W. 128). 

' The subcommittee is in receipt of a letter from John M. Dalton, 
attorney general of the State of Missouri, dated September 22, 1954, 
in which he advises that to the best of his knowledge and belief there 
is no statute dealing specifically with and applicable only to the control 
and regulation by the State of welfare and pension plans and funds. 
Mr. Dalton further points out that certain sections of the Missouri 
law deal generally with trusts for the benefit of employees, which are 
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not necessarily subject to collective bargaining. The sections referred 
to consist of a waiver of the rule against perpetuities and accumula- 
tions insofar as trusts created as parts of a stock bonus plan, pension 
plan, disability or death benefit plan, or profit-sharing plan for the 
exclusive benefit of the employees, are concerned. 


PENNSYLVANIA 
(Citations are to Purdon’s Pennsylvania Statutes Annotated) 


Here again nonedagornte trustees are subject to the general trust 
law of the State of Pennsylvania. The legal investments for trust 
funds are specified by the statute. Power to appoint and remove 
trustees is lodged in the supreme court of the Commonwealth. 
Corporate trustees, that is banks acting in a peeling capacity and 
trust companies, are subject to regulation under the Fiduciaries In- 
vestment Act of 1949 (title 20, sec. 821.3 (1949) P. S.), as are non- 
corporate trustees administering pension trusts. 
Under Pennsylvania law the general insurance laws relate to incor- 
orated companies and associations doing insurance business on the 
oyd’s plan (title 40, sec. 361, 363 (1953 P.S.)). Fraternal benefit 
societies have their own regulations but from these regulations the 
following organizations are exempt: Grand or subordinate lodges of 
post social or labor organizations, societies which limit their mem- 
ership to any one hazardous occupation, domestic societies which 
limit their membership (among other groups) to employees of a par- 
ticular city or town, designated firm, business house or corporation, 
and domestic lodges, orders or associations of a purely religious, char- 


itable, and beneficial description which do not provide for a benefit of 
more than $300 to any one person in any one year. Under this last 
os certain labor organizations could be self-insurers. 

The subcommittee is in receipt of a letter from the controller of the 


department of banking dated August 20, 1954, from which the follow- 
ing information is quoted: 


Employee welfare and pension funds are not subject to regulation by this 
Commonwealth except where such funds provice for the investment of moneys in 
securities legal for investment of trust funds. Such investments then are subject 
to the provisions of the * * * Fiduciary Investments Act of 1949. * * * this 
Department has no supervisory powers over any funds other than those which 
are created or adopted by banking institutions on behalf of their employees. 


The office of the attorney general of the State of Pennsylvania has 
advised the subcommittee as follows: 


To the best of my knowledge and information, here in Pennsylvania there is 
no legislation nor sre there any State regulations governing the operation and 
administration of employee welfare and pension plans subject to collective bar- 
gaining. 

Very truly yours, 
M. Louise RuTHERFORD, 
Deputy Attorney General. 
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TEexas 


(Citations are to Vernon’s Annotated Texas Statutes) 


As in most of the other States where the study was undertaken, 
Texas applies its general trust law to noncorporate trustees. The 
prudent-man rule has not been adopted by Texas. Jurisdiction is 
granted the district courts of the State over trusts and trustees. 
Banks acting as trustees are regulated by the State banking commis- 
sion. ‘Trust companies and corporations acting as trustees are sub- 
ject to the provisions of the State Insurance Code. It is clear that 
pension and welfare trusts, as separate and distinct legal entities, do 
not come within the purview of the State insurance statute. 

The Texas insurance laws permit unions to be self-insurers, but the 
attorney general of Texas has held that an agreement between the 
Oil Workers International Union and a refining company, providing 
certain sickness and accident benefits, is not insurance (OP. Att. 
Gen., 1945, No. 6110). O 











